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Court of Appeals of the District of 


No. 6167. 

International Finance Corporation, a Qorporation, 
Ernest E. Herrell, and P. Raymond Boesch, (jfarnishees, 
Plaintiffs in Error, 

vs. 

Henry K. Jawish. 

1 Municipal Court of the District of Coltimbia. 

A. 9492. | 

Henry K. Jawish, Plaintiff, 
vs. 

Eugene A. Smith, Inc., a Corporation, Defendant. 

l 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Municipal (pourt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tbe following 
papers were filed and proceedings had, in the albove-entitled 
cause, to-wit: 

2 Minute Entry of Judgment for Plaintiff on June 5, 

1933. 

Minutes 74, p. 52: 

Upon motion of plaintiff for judgment by default on his 
duly verified demand it is considered that thd plaintiff re¬ 
cover of the defendant the sum of nine hundred eight and 
24/100 dollars ($908.24) with interest from October 9,1931, 
and costs, together with $90.82 attorney’s fee and have 
execution thereof. 

Attachment on a Judgment. 

Attachment on a judgment attaching credit^ in the hands 
of International Finance Corporation, a corporation, c/o 
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INTERNATIONAL FINANCE CORP., ETC., ET AL. 


Ernest E. Herrell, 1511 K Street, N. W., Investment Build¬ 
ing*, Washington, D. C., Ernest E. Herrell, Investment 
Building, 1511 K Street, N. W., Washington, D. C., and P. 
Raymond Boesch, Investment Building, 1511 K Street, 
N. W., Washington, D. C., issued August 28,1933, and serv¬ 
ice made on August 28, 1933. 

(Signed) EDGAR C. SNYDER, 

Marshal, 

By H. A. McNINCH, 

Deputy. 


Answer of Garnishee, Ernest E. Herrell. 

1st. Were you at the time of the service of the annexed 
writ of attachment, or have you been between the time of 
such service and the filing of your answer to this interroga¬ 
tory indebted to the defendant, and, if so how, and in what 
amount? Answer. No. 

2nd. Had you at the time of the service of the annexed 
writ of attachment, or have you had between the time of 
such service and the filing of your answer to this inter¬ 
rogatory, any goods, chattels, or credits of the defendant in 
your possession or charge and, if so, what? Answer. No. 

For particulars see answer to 3rd interrogatory. 

3 3rd. Had vou at the time of the service of the 

•/ 

annexed writ of attachment, or have vou had between 
the time of such service and the filing of your answer to 
this interrogatory any or all of the following described 
General Electric Refrigeration Units of the defendant 
Eugene A. Smith, Inc. in your possession or charge, and 
if so, which ones ? 


3264 Conn. Ave. 

Model 

Cabinet # 

Unit # 

Installation date. 

Apartment# 5... 

P-42 

BS-17014 

A2-226273 

May 26, 1930 

a 

# 6 ... 

G-40 

4075964 

DR1-578087 

Apr. 16, 1930 

a 

#20... 

G-40 

4073940 

DR1-B387 

May 26, 1930 

u 

#21... 

G-40 

3003220 

DRl-576768 

Jan. 31, 1930 

a 

#22... 

G-40 

4075781 

DR1-683751 

May 6, 1930 

u 

#23... 

G-40 

4073946 

DR1-6S5032 

Apr. 22, 1930 

a 

#24... 

P-42 

BS4-17019 

A2-225606 

Jun. 20, 1930 

a 

#30... 

G-40 

4079325 

DRl-445141 

May 1, 1930 

a 

#31... 

G-40 

4079329 

DR1-689261 

May 1, 1930 

a 

#32... 

G-40 

4051292 

DR1-417150 

Jul. 3, 1929 

a 

#33... 

G-40 

4051270 

DRl-A-550831 

Apr. 11, 1930 

u 

#34... 

SS-42 

4313723 

DRIB-1278135 

Jun. 13, 1931 

u 

#4Q... 

G-40 

4074062 

DRl-449271 

Jun. 20, 1930 

u 

#41... 

P-42 

BS16968 

A2-223902 

May 23, 1930 

u 

#42... 

G-40 

4079323 

DR1-449634 

May 6, 1930 

u 

#43... 

G-40 

4057626 

DR1-425600 

Apr. 22, 1930 

a 

#44... 

P- 4 

BS4-17848 

DRA-2-232787 

Mav 23, 1930 
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Answer: No. Premises 3624 Connecticut Avenue is an 
apartment building, legal title to which stands i|n the name 
of Ernest E. Herrell and P. Raymond Boes<ih, as joint 
tenants, who hold said property for the benefit of Inter¬ 
national Finance Corporation. The property wks formerly 
owned by Eugene A. Smith, Inc., and the present owners 
acquired title through foreclosure, culminating ip. Trustee’s 
Deed dated and delivered September 29, 1932. Of the elec¬ 
tric refrigerators mentioned in the garnishment, Units 
A2-226273, A2-223902, and Drl-449634 are not hi said prem¬ 
ises nor in the possession or control of affiant, hnd will not 
be further referred to herein. The remaining refrigerators 
are now in said premises. To the best of affiant’s knowl¬ 
edge and belief the remaining refrigerators were formerly 
owned by the defendant Eugene A. Smith, Inc., but were 
abandoned by it to the International Finance porporation 
on September 29,1932, and have since been and now are the 
property of International Finance Corporation, Units 
DR1-283751, A2-225606, DEI-425600, DRIB-1278135, DR1- 
417150 and DRA2-232787 are in apartments occupied by 
tenants of International Finance Corporation, and are in 
their possession. The title of the defendant Eugene A. 
Smith, Inc. if any, to any of the above mentioned refrigera¬ 
tors, is subject to the lien of International Finance Cor¬ 
poration for fair and reasonable storage charges from Sep¬ 
tember 29, 1932, amounting to $25 for each i-efrigerator, 
and is also subject to the lien of an attachment in the case 
of International Finance Corporation, plaintitjf, v. Eugene 
A. Smith and Eugene A. Smith, Inc., defendants, Law No. 
83138, in the Supreme Court of the District <j>f Columbia, 
issued on August 31,1933, under which attachment levy was 
made on each of said refrigerators by a Depiity Marshal 
for the District of Columbia on August 31, 1933, and on 
September 1, 1933, the said Marshal by said levy having 4 
taken physical possession of said refrigerators, which are 
now in his custody and possession. 

4 (Signed) ERNEST E. HERRELL. 

Subscribed and sworn to before me this 6tfi day of Sep¬ 
tember, 1933. I 

(Signed) BEATRICE A. CLEPltANE, 

Notary Public, D. C. 
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Answer of Garnishee , International Finance Corporation. 

1st. Were you at the time of the service of the annexed 
writ of attachment, or have you been between the time of 
such service! and the filing of your answer to this interroga¬ 
tory indebted to the defendant, and, if so how, and in 
what amount? Answer. No. 

2nd. Hadvou at the time of the service of the annexed 
* 

writ of attachment, or have you had between the time of 
such service 1 and the filing of your answer to this interroga¬ 
tory, any goods, chattels, or credits of the defendant in your 
possession or charge, and, if so, what? Answer. No. For 
particulars see answer to 3rd interrogatory. 

3rd. Had you at the time of the service of the annexed 
writ of attachment, or have you had between the time of 
such service and the filing of your answer to this interroga¬ 
tors anv or all of the following described General Electric 
Refrigeration Units of the defendant Eugene A. Smith, 
Inc. in your possession or charge, and if so, which ones? 


3264 Conn. Ave. 

Model 

Cabinet # 

Unit # 

Installation date. 

Apartment # 5 ... 

P-42 

BS-17014 

A2-226273 

May 26, 1930 

a 

# 6 ... 

G-40 

4075964 

DR1-578087 

Apr. 16, 1930 

u 

#20... 

G-40 

4073940 

DR1-B387 

May 26, 1930 

a 

#21... 

G-40 

3003220 

DR1-57676S 

Jan. 31, 1930 

u 

#22... 

G-40 

4075781 

DR1-6S3751 

May 6, 1930 

u 

#23... 

G-40 

4073946 

DRl-685032 

Apr. 22, 1930 

a 

#24... 

P-42 

BS4-17019 

A2-225606 

Jun. 20, 1930 

u 

#30... 

G-40 

4079325 

DRl-445141 

May 1, 1930 

O 

a 

#31... 

G-40 

4079329 

DR1-689261 

May 1, 1930 

a 

#32... 

G-40 

4051292 

DR1-417150 

Jul. 3, 1929 

u 

#33... 

G-40 

4051270 

DRl-A-550831 

Apr. 11, 1930 

a 

#34... 

SS-42 

4313723 

DRIB-1278135 

Jun. 13, 1931 

u 

#40... 

G-40 

4074062 

DR1-449271 

Jun. 20, 1930 

a 

#41... 

P-42 

BS16968 

A2-223902 

May 23, 1930 

a 

#42... 

G-40 

4079323 

DRl-449634 

May 6, 1930 

a 

#43... 

G-40 

4057626 

DRl ^425600 

Apr. 22, 1930 

u 

#44... 

P- 4 

BS4-17848 

DRA-2-232787 

May 23, 1930 


Answer: No. Premises 3624 Connecticut Avenue is an 
apartment building, legal title to which stands in the name 
of Ernest E. Herrell and P. Raymond Boesch, as joint 
tenants, who hold said property for the benefit of Inter¬ 
national Finance Corporation. The property was formerly 
pwned by Eugene A. Smith, Inc., and the present owners 
acquired title through foreclosure, culminating in Trustee’s 
Deed dated and delivered September 29, 1932. Of the elec¬ 
tric refrigerators mentioned in the garnishment, Units 
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A2-226273, A2-223902, and Drl-449634 are not in said 
premises nor in the possession or control of affiant, and 
will not be further referred to herein. The regaining re¬ 
frigerators are now in said premises. To the best of 
affiant’s knowledge and belief the remaining refrigerators 
were formerly owned by the defendant Eugene A. Smith, 
Inc., but were abandoned by it to the Internatioijal Finance 
Corporation on September 29, 1932, and have !since been 
and now are the property of International Finance Cor¬ 
poration. Units DR1-283751, A2-225606, DR1-425600, 
DRIB-1278135, DR1-417150 and DRA2-232787 aife in apart¬ 
ments occupied by tenants of International'Finance Corpora¬ 
tion, and are in their possession. The title of the defendant 
Eugene A. Smith, Inc. if any, to any of the above mentioned 
refrigerators, is subject to the lien of International Finance 
Corporation for fair and reasonable storage charges from 
September 29,1932, amounting to $25 for each refrigerator, 
and is also subject to the lien of an attachment jin the case 
of International Finance Corporation, plaintiff v. Eugene 
A. Smith and Eugene A. Smith, Inc., defendants, Law No. 
8313S, in the Supreme Court of the District of Columbia, 
issued on August 31, 1933, under which attachment levy 
was made on each of said refrigerators by a Deputy Mar¬ 
shal for the District of Columbia on August 3l, 1933, and 
on September 1, 1933, the said Marshal by said levy having 
taken physical possession of said refrigerators!, which are 
now in his custodv and possession. 

INTERNATIONAL FINANCE COR¬ 
PORATION, 

(Signed) By ERNEST E. HERRELL, 

President. 

District of Columbia, ss: 

I, Ernest E. Ilerrell, do solemnly swear that I am Presi¬ 
dent of the International Finance Corporation, and have 
made the foregoing answers to interrogatories for and on 
its behalf, and as its agent, and that the matters and things 
therein stated are true to the best of my knowledge, in¬ 
formation and belief. 

(Signed) ERNEST E. H 

Subscribed and sworn to before me this 6th 
tember, 1933. 

(Signed) BEATRICE A. CLEPH^NE, 
[notary seal.] Notary Pnblic, D. C. 


IpRRELL. 
day of Sep- 
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6 Answer of Garnishee , P. Raymond Boesch . 

1st. Were you at the time of the service of the annexed 
writ of attachment, or have you been between the time of 
such service and the filing of your answer to this interroga¬ 
tory indebted to the defendant, and, if so how, and in what 
amount? Answer. No. 

2nd. Had you at the time of the service of the annexed 
writ of attachment, or have you had between the time of 
such service and the filing of your answer to this interroga¬ 
tory, any goods, chattels, or credits of the defendant in your 
possession or charge and, if so, what? Answer. No. For 
particulars see answer to 3rd interrogatory. 

3rd. Had you at the time of the service of the annexed 
writ of attachment, or have you had between the time of 
such service and the filing of your answer to this interroga¬ 
tory any or all of the following described General Electric 
Refrigeration Units of the defendant Eugenf A. Smith, 
Inc., in your possession or charge, and if so, which ones? 


3264 Conn. Ave. 


Apartment# 5.. 

u 

# 6 .. 

u 

#20.. 

u 

#21.. 

u 

#22.. 

ii 

#23.. 

u 

#24.. 

u 

#3p.. 

a 

#31.. 

u 

#32.. 

u 

#33.. 

a 

#34.. 

a 

#40.. 

a 

#41.. 

a 

#42.. 

a 

#43.. 

u 

#44.. 


Model 

Cabinet # 

P-42 

BS-17014 

G-40 

4075964 

G-40 

4073940 

G-40 

3003220 

G-40 

4075781 

G-40 

4073946 

P-42 

BS4-17019 

G-40 

4079325 

G-40 

4079329 

G-40 

4051292 

G-40 

4051270 

SS-42 

4313723 

G-40 

4074062 

P-42 

BS1696S 

G-40 

4079323 

G-40 

4057626 

P- 4 

BS4-17848 


Unit # 

A2-226273 
DR1-578087 
DR1-B387 
DR1-576768 
DR1-6S3751 
DR1-685032 
A2-225606 
DRl-445141 
DR1-689261 
DR1-417150 
DRl-A-550831 
DRIB-1278135 
DR1-449271 
A2-223902 
DR1-449634 
DR1-425600 
DRA-2-232787 


Installation date. 

May 26, 1930 
Apr. 16, 1930 
May 26, 1930 
Jan. 31, 1930 
May 6, 1930 
Apr. 22, 1930 
Jun. 20, 1930 
May 1, 1930 
May 1, 1930 
Jul. 3, 1929 
Apr. 11, 1930 
Jun. 13, 1931 
Jun. 20, 1930 
May 23, 1930 
May 6, 1930 
Apr. 22, 1930 
May 23, 1930 


7 Answer: No. Premises 3624 Connecticut Avenue is an 
apartment building, legal title to which stands in the 
name of Ernest E. Herrell and P. Raymond Boesch, as .joint 
tenants, who hold said property for the benefit of Interna¬ 
tional Finance Corporation. The property was formerly 
pwned by Eugene A. Smith, Inc., and the present owners 
acquired title through foreclosure, culminating in Trustee’s 
Deed dated and delivered September 29, 1932. Of the elec¬ 
tric refrigerators mentioned in the garnishment. Units 
A2-226273, A2-223902, and Drl-449634 are not in said 
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premises nor in the possession or control of kffiant, and 
will not be further referred to herein. The regaining re¬ 
frigerators are now in said premises. To the best of 
affiant’s knowledge and belief the remaining refrigerators 
were formerly owned by the defendant Eugene A. Smith, 
Inc., but were abandoned by it to the International Finance 
Corporation on September 29, 1932, and have since been 
and now are the property of International Finance Cor- 
poration. Units DR1-283751, A2-225606, DR1-425600, 
DRIB-1278135, DR1-417150 and DRA2-232787 are in apart¬ 
ments occupied by tenants of InternationakFinance Corpora¬ 
tion, and are in their possession. The title of th|e defendant 
Eugene A. Smith, Inc. if any, to any of the abovfe mentioned 
refrigerators, is subject to the lien of International Finance 
Corporation for fair and reasonable storage charges from 
September 29,1932, amounting to $25 for each refrigerator, 
and is also subject to the lien of an attachment in the case 
of International Finance Corporation, plaintiff, v. Eugene 
A. Smith and Eugene A. Smith, Inc., defendants, Law No. 
83138, in the Supreme Court of the District of Columbia, 
issued on August 31, 1933, under which attachment levy 
was made on each of said refrigerators by a Deputy Mar¬ 
shal for the District of Columbia on August 31, 1933, and 
on September 1, 1933, the said Marshal by said| levy having 
taken physical possession of said refrigerators, which are 
now in his custody and possession. 

(Signed) ' P. RAYMOND jBOESCH. 


Subscribed and sworn to before me this 6th day of Sep¬ 
tember, 1933. 

(Signed) BEATRICE A. CLEPHANE, 
[notary seal.J Notary Public , D. C. 

Traverse to Garnishees ’ Answers.\ 


Filed September 22, 1933. 

Plaintiff, Henry Iv. Jawish, by his attorney^, Whiteford, 
Marshall and Hart and John J. Carmody and Maurice Mc- 
Inerney, for a traverse to the answers filed herein by gar¬ 
nishees, says that he denies that the defendant, Eugene A. 
Smith, Inc., a corporation, abandoned to the international 
Finance Corporation, or anyone else, on September 29, 
1932, or at any other time, the refrigerators referred to in 
the answers of said garnishees, and he furthejr denies that 
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said refrigerators, or any of them, have since been, 

8 or now are, or at any time heretofore were, the prop¬ 
erty of said International Finance Corporation. He 

further denies that said refrigerators, or any of them are 
subject to a lien of the International Finance Corporation 
for any storage charges whatsoever, and he further denies 
that said refrigerators, or any of them, are subject to any 
lien by virtue of an attachment issued in the case of In¬ 
ternational Finance Corporation, plaintiff, vs. Eugene A. 
Smith and Eugene A. Smith, Inc., defendants, Law No. 
83-138, in the Supreme Court of the District of Columbia, 
but on the contrary says that the lien, if any, acquired by 
said International Finance Corporation is subordinate to 
the lien of plaintiff herein, inasmuch as the writ of garnish¬ 
ment was served in this proceeding, by the United States 
Marshal in and for the District of Columbia, on, to-wit, the 
28th day of August, 1933, which was at a time prior to the 
attachment by said International Finance Corporation here¬ 
inbefore mentioned. 

(Signed) WHITFORD, MARSHALL & HART, 

1 By ROGER J. WHITEFORE, 

JOHN J. CARMODY, 

MAURICE McINERNEY, 

Attorneys for Plaintiff. 

Service, by copy, acknowledged this 21st day of Septem¬ 
ber, 1933. 

(Signed) DOUGLAS, OBEAR & DOUGLAS, 
By TYREE DILLARD, Jr., 

Attorneys for Garnish res. 

Motion to Fix Date of Trial. 

Filed October 4, 1933. 

Comes now the plaintiff, Henry K. Jawish, by his attor¬ 
neys, and moves the Court to set a date for the trial 

9 of the issues raised bv traverse to garnishees’ an- 
swers tiled herein, and for cause of this motion says: 
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1. Counsel for plaintiff and for the garnishees are un¬ 
able to agree on a date for trial. 

(Signed) JOHN J. CARMODY, 

WHITEFORE, MARSHALL & 
HART, 

JOHN J. CARMODY, 

MAURICE MjcINERIfEY, 

Attorneys for Plaintiff. 

To DOUGLAS, O’BEAR & DOUGLAS, j 

Attorneys for Defendant. 

Please take notice that the foregoing motion will be called 
to the attention of the Court on Friday, October 6th, 1933, 
at 10 o’clock A. M., or as soon thereafter as counsel can be 
heard. 

(Signed) JOHN J. CARMODY, 

WHITEFORD, MARSHALL & 
HART, 

JOHN J. CARMODl(, 

MAURICE McINERKEY, 

Attorneys for Plaintiff. 

Petition for Abatement of Hearing on Answer of Garnishee. 

Filed October 9, 1933. j 

The petitioners, International Finance Corporation, Er¬ 
nest E. Herrell and P. Raymond Boesch, respectfully show; 

1. Heretofore, to-wit, on the 28th day of August, 1933, the 
plaintiff, Henry K. Jawish, caused a writ of garnishment to 
be issued out of this court directed to your petitioners as 
garnishees in which writ of garnishment your petitioners 
sought to attach certain electric refrigeration units in prem¬ 
ises 3624 Connecticut Avenue, Washington, D. C., legal 

title to which property stands in the name of. your 
10 petitioners Ernest E. Herrell and JP. Raymond 

Boesch, as joint tenants, who hold said property for 
the benefit of your petitioner International Finance Cor¬ 
poration. 

2. Prior to the filing by your petitioners of ^heir answers 
to said writ of garnishment, to-wit, on the 31^t day of Au¬ 
gust, 1933, your petitioner International Finance Corpora- 
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tion filed its action in the Supreme Court of the District of 
Columbia against Eugene A. Smith and Eugene A. Smith, 
Inc., a corporation, being action at law No. 83,138, in said 
court, and said Supreme Court of the District of Columbia 
on said date did issue its writ of attachment in said cause 
against the defendant Eugene A. Smith, Inc. Said writ 
was forthwith delivered to the Deputy United States Mar¬ 
shal of said court who, on the 31st day of August, 1933, 
and the 1st day of September, 1933, did make levy upon the 
aforementioned electric refrigeration units and did take 
the same into his possession and control, and said refrigera¬ 
tion units have been at all times since and still are in the 
possession ahd control of said Marshal by virtue of said 
attachment in said action in said Supreme Court of the 
District of Columbia. 

3. The plaintiff, Henry K. Jawish, on the — day of Sep¬ 
tember, 1933, pursuant to the provisions of Title 24, Section 
138 of the Code of Laws of the District of Columbia, did 
file his petition under oath in said action at law in the Su¬ 
preme Court of the District of Columbia, claiming an in¬ 
terest in or lien upon the aforementioned electric refrigera¬ 
tion units, and claiming that said interest or lien had been 
acquired before the levy of the attachment in said cause. 
The said Henry K. Jawish did attach to said petition, as an 
exhibit thereto and made a part thereof, a copy of said 

questions under his writ of garnishment in this cause 

11 and of the answers of your petitioners thereto. A 

copy of said petition is hereto annexed, marked Ex¬ 
hibit “A” and is prayed to be read and taken as a part 
hereof. Said petition for trial of right to attached property 
is now pending in said Supreme Court of the District of 
Columbia and has not been disposed of. 

4. Your petitioners are advised by counsel and therefore 
aver that bv virtue of the aforementioned attachment in 
said action at law No. 83138 in the Supreme Court of the 
District of Columbia, and the petition filed in said cause by 
the plaintiff, Henry K. Jawish, the Supreme Court of the 
District of Columbia has acquired exclusive and now has 
exclusive jurisdiction to determine the legal questions 
raised by said petition and by the answers of your peti¬ 
tioners to the garnishment heretofore issued in this cause. 

Wherefore the premises considered your petitioners pray 
that this court may abate the hearing on the issues raised 


VS. H. K. JAWISH. 


11 


by the plaintiff’s traverse to vonr petitioners’ Answers to 
the garnishment served upon your petitioners iii this cause 
pending the ultimate disposition of the petitioiji of Henry 
K. Jawish, plaintiff herein, filed by him in action at law 
No. 83138 in the Supreme Court of the District of Columbia. 

INTERNATIONAL FINANCE 
CORPORATION, 

(Signed) By ERNEST E. HERRELfL, 

president, 

ERNEST E. HERRELjL, 

P. RAYMOND BOESCfi. 

. 

District of Columbia, ss: 

I, Ernest E. Herrell, do solemnly swear that t have read 
the foregoing and annexed petition by me subscribed and 
know the contents thereof, and that the matters and things 
therein stated are true to the best of my knowledge, infor¬ 
mation and belief. 

(Signed) ERNEST E. HARRELL. 

Subscribed and sworn to before me this 7th | day of Oc¬ 
tober, 1933. 

(Signed) GERTRUDE EI|LIS, 

[notary seal.] Notary Public, D. C. 

DOUGLAS, OBEAR & DOUGLAS, 
(Signed) By EDMUND D. CAMPBELL, j 

Attorneys for Petitioners. 

12 Exhibit “A”. 

Claim of Henry K. Jawish to Property Attacked Herein. 

To the Supreme Court of the District of Columbia, holding 
law court: 

The petition of Henry K. Jawish respectfully shows: 

1. Petitioner is a citizen of the United State^ and a resi¬ 
dent of the State of Maryland, and is actively! engaged in 
business in the District of Columbia. 

2. That your petitioner, as plaintiff, filed a suit in the 
Municipal Court of the District of Columbia against Eu¬ 
gene A. Smith, Inc., a corporation, as defendant under Law 
No. A 9492 in said court, and in said proceeding your peti¬ 
tioner on, to-wit, the 5th day of June, 1933, obtained a 
judgment against said last mentioned defendant of Nine 
Hundred and Eight Dollars and Twenty jfour cents 
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($908.24), with interest at the rate of six per cent per an¬ 
num from October 9th, 1931, and costs and Ninety Dollars 
and Eighty-two cents ($90.82) attorney’s fees. 

3. Said judgment, up to the present time, has not been 
paid and, on, to-wit, the 28th day of August 1933, a gar¬ 
nishment was issued under the seal of said court directed 
to International Finance Corporation, a corporation, Ern¬ 
est E. Herrell and P. Raymond Boesch as garnishees, and 
said garnishees were notified by virtue of said writ of gar¬ 
nishment that any property or credits of Eugene A. Smith, 
Inc., a corporation, defendant in said Municipal Court pro¬ 
ceeding now seized by virtue of the foregoing writ of at¬ 
tachment, and said garnishees were warned to appear in 
said court, on or before the tenth day after the service 

hereof, to show cause, if any there be, why the prop- 
13 ertv or credits so attached should not be condemned 
and execution thereof had. 

4. The answers of said garnishees were filed on Septem¬ 
ber 7th, 1933, and said answers recited that the following 
General Electric Refrigeration Units were in premises No. 
3624 Connecticut Avenue, legal title to which stands in the 
name of Em?st E. Herrell and P. Raymond Boesch, as 
joint tenants, who hold said property for the benefit of 
International Finance Corporation: 


Unit. No. 

BR1—578087 
DR1—B387 
DR1—576768 
DR1—683751 
DR1—685032 
A2—225606 


DR1—445141 
DR1—689261 
DR1—417150 
DR1—A-550831 
DRIB—1278135 
DR1—449271 
DR1—425600 
DRA—2-232787 


Your petitioner further states that said answers further 
recited that the foregoing refrigeration units were for¬ 
merly owned by the defendant Eugene A. Smith, Inc., but 
were abandoned by it to said International Finance Cor¬ 
poration on September 29, 1932. Said answers further re¬ 
cited that the title to certain of said refrigeration units is 
subject to the lien of International Finance Corporation for 
fair and reasonable storage charges from September 29, 
1932, and said answers likewise recited that said units were 
subject to a lien of attachment in this cause. 
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5. Petitioner further states that he has heretofore filed 
a traverse to the answers of said garnishees in said Munic¬ 
ipal Court proceeding, wherein he has denied the allega¬ 
tions set forth in said garnishees’ answers, aiitd the issue 
thereby made is now pending for trial in said Municipal 
Court. ! 

14 6. A copy of said garnishees’ answers to the third 

question propounded in said Municipal Court pro¬ 
ceeding is hereto attached and prayed to be rdad and con¬ 
sidered as a part of this petition. 

7. Petitioner respectfully submits that in view of the 
fact that the writ of attachment in said Municipal Court 
proceeding was issued on August 28th, 1933, and the same 
was served by the United States marshal in and for the 
District of Columbia by his deputy thereunto duly author¬ 
ized, on said date, a lien was thereby created) in favor of 
your petitioner on the foregoing refrigeration units, which 
said garnishees admitted having in their possession, and 
petitioner respectfully states that said refrigeration units 
are the property of said defendant Eugene A.j Smith, Inc., 
a corporation, and that the same were attached in the 
hands of said garnishees on August 28, 1933, which was 
at a time prior to the attachment and levy in this 
proceeding. 

(Signed) HENRY K. jJAWISH. 

(Signed) Bv ROGER J. WHITE FORI), 

WH1TEFORD, MARSHALL 
& HART, 

JOHN J. CARMODY, 

815 15 th St. N. W., 

Attorneys for Petitioner. 

I 

District of Columbia, ss: j 

Henry K. Jawish, being first duly sworn, |on oath says 
that he has read the foregoing petition by him subscribed 
and knows the contents thereof, and that he vlerily believes 
the matters and facts therein set forth to be true. 

(Signed) HENRY K. JAWISH. 

Subscribed and sworn to before me this — day of- 

1933. j 

_L __ 

Notary Public, D . C. 
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15 3rd. Had you at the time of the service of the an¬ 
nexed writ of attachment, or have you had between 
the time of such service and the filing of your answer to this 
interrogatory any or all of the following described Gen¬ 
eral Electric Refrigeration Units of the defendant Eugene 
A. Smith, Inc., in your possession or charge, and if so, 
which ones? 


3264 Conn. Ave. 

Model 

Cabinet # 

Unit # 

Installment date. 

Apartment# 5.L. 

P-42 

BS-17014 

A2-226273 

May 26, 1930 

U 

# 6 ... 

G-40 

4075964 

DR1-57S087 

Apr. 16, 1930 

a 

#20... 

G-40 

4073940 

DR1-B387 

May 26, 1930 

a 

#2i.;.. 

G-40 

3003220 

DR1-576768 

Jan. 31, 1930 

a 

#22... 

G-40 

4075781 

DRl-683751 

May 6, 1930 

a 

#23... 

G-40 

4073946 

DR1-685032 

Apr. 22, 1930 

a 

#24... 

P-42 

BS4-17019 

A2-225606 

Jun. 20, 1930 

« 

#30... 

G-40 

4079325 

DR1-445141 

May 1, 1930 

a 

#31... 

G-40 

4079329 

DRl-689261 

May 1, 1930 

u 

#32... 

G-40 

4051292 

DR1-417150 

Jul. 3, 1929 

a 

#33... 

G-40 

4051270 

DRl-A-550831 

Apr. 11, 1930 

a 

#34... 

SS-42 

4313723 

DRIB-1278135 

Jun. 13, 1931 

a 

#40... 

G-40 

4074062 

DR1-449271 

Jun. 20, 1930 

a 

#41... 

P-42 

BS16968 

A2-223902 

May 23, 1930 

a 

#42... 

G-40 

4079323 

DR1-449634 

May 2, 1930 

a 

#43... 

G-40 

4057626 

DR1-425600 

Apr. 22, 1930 

u 

#44... 

P- 4 

BS4-17S48 

DRA-2-232787 

May 23, 1930 


Answer. No. Premises 3624 Connecticut Avenue is an 
apartment building, legal title to which stands in the name 
of Ernest E. Herrell and P. Raymond Boesch, as joint ten¬ 
ants, who hold said property for the benefit of International 
Finance Corporation. The property was formerly owned 
by Eugene A. Smith, Inc., and the present owners acquired 
title through foreclosure, culminating in Trustee’s Deed 
dated and delivered September 29, 1932. Of the electric 
refrigerators mentioned in the garnishment, Units A2- 
226273, A2-223902 and DR1-449634 are not in said premises 
nor in the possession or control of affiant, and will not be 
further referred to herein. The remaining refrigerators 
are now in said premises. To the best of affiant’s knowl¬ 
edge and belief the remaining refrigerators were formerly 
owned by the defendant Eugene A. Smith, Inc., but were 
abandoned by it to International Finance Corpora- 
16 lion on September 29, 1932, and have since been and 
now are the propertv of International Finance Cor¬ 
poration. Units DR1-683751, A2-225606, DR1-425600, 
DRLB-127S135, DR1-417150 and DRA-232787 are in apart¬ 
ments occupied by tenants of International Finance Corp., 
and are in their possession. The title of the defendant 
Eugene A. Smith, Inc., if any, to any of the above mentioned 
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i 

refrigerators is subject to the lien of International Finance 
Corporation for fair and reasonable storage charges from 
September 29, 1932, amounting to $25.00 for ealch refriger¬ 
ator, and is also subject to the lien of an attachment in the 
case of International Finance Corporation, IPlaintiff, v. 
Eugene A. Smith and Eugene A. Smith, Inc., Defendants 
Law No. 8338, in the Supreme Court of the District of 
Columbia, issued on August 31, 1933, under which attach¬ 
ment levy was made on each of said refrigerators by a 
Deputy Marshal for the District of Columbia on August 
31st, 1933, and on September 1st, 1933, the said Marshal by 
levy having taken physical possession of said refrigerators, 
which are now in his custody and possession. I 

Minute Entry Overruling Garnishees’ Motioyi ( Petition ) 
for Abatement of Hearing and Granting Plaintiff’s Mo¬ 
tion to Fix Date for Hearing. 


Mins. 76, p. 177: 


October 9, 1933. 


Upon consideration of Garnishees’ (3) motion (petition) 
for abatement of hearing on answer of Garnishee it is 
ordered that said motion (petition) be, and the same is 
hereby overruled. 

Further, upon consideration of plaintiff’s motion to fix 
a date for the trial of the issues raised by traverse to gar¬ 
nishee’s answers filed herein, it is ordered that said oral 
motion be and the same is hereby granted—+and said day 

shall be fixed as October 23, 1933. 

■ 

I 

17 Minute Entry of Trial Finding for Plaintiff. 

i 

Minutes 75, p. 403: j 

November 8, 1933. 

Comes now Henry K. Jawish, the plaintiff herein, and 
International Finance Corporation, a corporation, Ernest 
E. Herrell, and P. Eaymond Boesch, the garnishees of the 
defendant, and issue having been joined upon the answers 
of the said garnishees, and said issue being Ijieard and sub¬ 
mitted, the court finds in favor of the plaintiff for the 
possession of the following numbered refrigeration units: 
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DEI—578-087 
DEI—B387 
DEI—576768 
DEI—683751 
DEI—685032 
A2—225606 


DEI—445141 
DEI—689-261 
DEI—417150 
DEI—A—550831 
DEI—B—1278135 
DEI—449271 
DEI—425600 
DEA—2—232787 


Further, as per written stipulation filed herein it is 
agreed between the plaintiff, and the garnishees herein 
that refrigeration unit No. DEI—B—1278135 is subject to 
a lien in the amount of Seventy-Five Dollars and forty- 
nine cents ($75.49) in favor of the International Finance 
Corporation, a corporation. 


Minute Entry of Judgment on Finding. 


Minutes 75, p. 419: 


November 14, 1933. 


It appearing under rule of court that judgment on the 
finding in this cause should be entered, it is so ordered. 
Wherefore it is considered that the plaintiff recover of 
International Finance Corporation, a corporation, Ernest 
E. Herrell and P. Eaymond Boesch, garnishees herein, the 
possession of the following refrigeration units: 


DEI—578087 
DEI—B—387 
DEI—576768 
DEI—683751 
DEI—685032 
A2—225606 
DEI—445141 


DEI—689261 
DEI—417150 
DEI—A—550831 
DEI—B—1278135 
DEI—449271 
DEI—425600 
DEA—2—232787 


18 and costs, and have execution thereof. 

Further, it is agreed between the plaintiff and 
the garnishees herein, as evidenced by the written stipula¬ 
tion filed herein, that refrigeration unit No. DE1B— 
1278135 is subject to a lien in the sum of Seventy Five dol¬ 
lars and forty nine cents ($75.49), in favor of the Inter¬ 
national Finance Corporation, a corporation. 
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Notice of Allowance of a Writ of Error and Notification 

of Attorneys. 

i 

i 

Docket No. A-8. 

j 

December 13, 1933—Notice of allowance o^ a writ of 
error received from Court of Appeals. Attorneys notified. 

I 

19 United States of America, ss: I 

The President of the United States. To thb Honorable 
Nathan Cay ton, Judge of the Municipal Court of the Dis¬ 
trict of Columbia, Greeting: 

i 

Because in the record and proceedings, asj also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Henry K. Jawish, 
Plaintiff, and Eugene A. Smith, Inc., a corporation, De¬ 
fendant; International Finance Corporation^ a corpora¬ 
tion, Ernest E. Herrell, P. Raymond Boeschj Garnishees, 
No. A—9492, a manifest error hath happened, to the great 
damage of the said Garnishees as by their cbmplaint ap¬ 
pears. We being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done 
to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record hnd proceed¬ 
ings aforesaid, with all things concerning the same, to the 
Court of Appeals of the District of Columbia, together with 
tli is writ, so that you have the same in the said Court of 
Appeals, at Washington, within 20 days front the settling 
of the bill of exceptions, or within such additional time after 
the expiration of the 20 days as the court below or a judge 
thereof for sufficient cause shall allow; that the record and 
proceedings aforesaid being inspected, the said Court of 
Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and 
customs of the United States should be done.! 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 12th day of December, 


l 

I 
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in the year of our Lord one thousand nine hundred and 
thirty three. 


[Seal U. S. Court of Appeals, District of Columbia.] 


Allowed by, 


HENRY W. HODGES, 

Clerk of the Court of Appeals, 

of the District of Columbia. 


D. LAWRENCE GRONER, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 


[Endorsed:] Filed Dec. 12, 1933. Municipal Court, Dis¬ 
trict of Columbia. 


20 Minute Entry Extending time for Submitting 

Bill of Exceptions. 

Minutes 80, p. 41: 

December 21, 1933. 

Upon motibn of the garnishees herein, it is ordered that 
the time within which to submit the bill of exceptions herein 
be and the same is hereby extended to and including Jan¬ 
uary 15, 1934, by consent. 

21 [Stamp:] Filed Jan. 15, 1934. Municipal Court, 

District of Columbia. 

In the Municipal Court of the District of Columbia. 

A—9492. 

Henry K. Jawish, Plaintiff, 


vs. 

Eugene A. Smith, Inc., a Corporation, Defendant. 

Assignments of Error. 

Come now the International Finance Corporation, a cor¬ 
poration, Ernest E. Herrell and P. Raynon Boescli, gar¬ 
nishees, and assign for review errors committed by the trial 
court as follows: 

1. The court erred in holding that the property referred 
to in the writ of garnishment, and referred to in answers 
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of the garnishees, was the property of thp defendant 
Eugene A. Smith, Inc., at the time of the service of the 
writ of garnishment. 

2. The court erred in failing to hold that International 

Finance Corporation at the time of the servicd of the writ 
of garnishment was the owner of the propertyj referred to 
in said writ of garnishment. j 

3. The court erred in holding that electric refrigeration 
units in apartments occupied by tenants werp subject to 
attachment on and levy made by writ of garnishment 
against International Finance Corporation as pwner of the 
building, or the remaining garnishees. 

4. The court erred in holding that the lien of the writ 
of garnishment was impressed upon the property referred 

to therein as of the date of service of! the writ of 

22 garnishment upon the garnishees. 

5. The court erred in holding that tljie service of 
the writs of garnishment in this cause upon tlije garnishees 
created a lien on the property referred to therein superior 
to the lien created by the actual physical levy made under 
writ of attachment issued in action at law No. 83,138 in 
the Supreme Court of the District of Columbia. 

6. The court erred in entering a judgment for condem¬ 
nation against the garnishees and each of thetn. 

CHAS. A. DOUGLAS. 

EDMUND D. CAMPBELL, 
Attorneys for Plaintiff International 
Finance Corporation , Ernest E. 
Herr ell and P. Raymond Boesch, 
Garnishees. | 

23 In the Municipal Court of the District!of Columbia. 

A-9492. ! 

i 

Henry K. Jawish, Plaintiff, 

vs. ! 

Eugene A. Smith, Inc., a Corporation, Defendant; Inter¬ 
national Finance Corporation, Ernest E. Herrell, 
P. Raymond Boesch, Garnishees, 

Bill of Exceptions. 

Be it remembered that on November 3, 1933, before Mr. 
Justice Cay ton, in the Municipal Court of t)he District of 
Columbia, a trial was had of the issues raispd by the tra- 


20 


INTERNATIONAL FINANCE CORP., ETC., ET AL. 


verse on the part of the plaintiff to answers filed by Inter¬ 
national Finance Corporation, a corporation, Ernest E. 
Herrell and P. Raymond Boesch, as garnishees, to inter¬ 
rogatories propounded by the plaintiff on garnishments is¬ 
sued against them. There appeared as attorneys for the 
plaintiff, John J. Carmody and Maurice Mclnerney, Es¬ 
quires, and as attorney for the garnishees Edmund D. 
Campbell, Esquire. Thereupon the plaintiff to maintain 
the issues on his part joined offered in evidence the follow¬ 
ing papers as Plaintiff’s Exhibit “1”: 

[Marginal note:] Submitted, Jan. 15, 1934. Nathan 
Cay ton, Judge. 

In the Supreme Court of the District of Columbia. 

Law. No. 83138. 

International Finance Corporation, a Corporation, 

Plaintiff, 


vs. 

Eugene A. Smith and Eugene A. Smith, Inc., a Cor¬ 
poration, Defendants. 

The President of the United States to the Marshal for 
said District, Greeting: 

You are hereby commended to attach, seize and take 
into your custody the defendant’s, Eugene A. Smith, Inc., a 
corporation, lands and tenements, property and credits 
which shall be found in this District, to the value of 
$2,000.00, at (>% per annum from November 19, 1930, being 
the amount of the plaintiff’s deipand against the 
24 said defendant, as shown by its affidavit, and claimed 
in its declaration; and the further sum of $100, for 
the costs and charges which may accrue in the premises; 
and the same, so attached, safely keep, subject to the or¬ 
ders of the Court, unless the said defendant or the person 
in whose possession the property is attached, deliver to 
you, to be filed herewith its undertaking, with sufficient 
surety or sureties to abide by and perform the judgment 
of the Court in relation to said property. And should you 
attach the'said defendant’s property or credits in the 
possession of any other person or persons than the said 
defendant you shall notify such person or persons of such 
seizure by virtue of this Writ of Attachment, and serve a 
notice upon it or them as well as on said defendant, to ap- 
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pear in said Court on or before the twentieth day, exclu¬ 
sive of Sundays and legal holidays, accruing after the 
service of said notice, to show cause, if any there be, why 
the property or credits so attached should hot be con¬ 
demned and execution thereof had. 

Witness, The Honorable Chief Justice of said Court, the 
31 dav of August, A. D. 1933. 

FRANK E. CUNNINGHAM, 

Clerk , 

By ALFRED G. BUHRM^N, 

Assistant Clerk. 

Notice. j 

4 -, 193-. 

j 

To Eugene A. Smith, Inc., Defendant, Garnisljee: 

You are hereby notified to appear in the Supreme Court 
of the District of Columbia on or before the twentieth day, 
exclusive of Sundays and legal holidays, pfter service 
hereof, and show cause, if any there be, why property, 
credits, of the said defendant, seized by virtu^ of the fore¬ 
going Writ of Attachment in the hands of - -, 

Garnishee (of which seizure the said garnishee is hereby 
notified), should not be condemned and execution thereof 
had. ! 


U. k. Marshal. 


Marshal’s Return. 


Attached as per schedule herewith and served Mrs. Sue 
C. Baker with a copy of this Writ and Notice prescribed by 
Section 446 of the Code. 

Augpst 31, 1933. 

Attached credits, property of the defendant, in the hands 


of 
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? & 


garnishee, and served said sj 


arnishee and 
defendant with copies of this Writ, Interrogatories, 
and the Notices prescribed by Sections 446 and 456 
of the Code. 

-j-, 193-. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Col., 
By J. J. CLARKSON, 

Deputy U. S. Marshal. 


Defendant. 
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Pff's Ex. 1. 

Copy. 


District of Columbia. 

t 

In the Supreme Court of the District of Columbia. 

No. 83138. 


International Finance Corporation, a Corporation, 

vs. 

Eugene A. Smith and Eugene A. Smith, Inc., a 

Corporation. 


Apartment No. 
O 

6 ... 
20 .... 
21 ... 
22 ... 

23 

24 ... 

30 ... 

31 ... 

32 ... 

33 ... 

34 ... 

40 ... 

41 ... 

42 ... 

43 ... 

44 . . . 


Schedule of Levy Under —. 

Unit No. 

. 226275 

. 578087 

. B-387 

. 576768 

. 683751 

. 449270 - $830.00 

. 225606 

. 445141 

. 689261 

. 223902 

. 425600 

.1278135 

. 449271 

. 417150 

.'. 547949 

. 550851 

. 232787 


We, the undersigned, citizens of the District of Colum¬ 
bia, having been duly summoned and sworn by the Marshal 
of said District, do hereby certify that we have ap¬ 
praised the property described in the foregoing schedule 
at Eight Hundred and Thirty and 00/100 Dollars. 

Given under our hands and seals this thirty-first day of 
August, 1933. 

[seal.] 


FAIKFAX EDELEN. 
FBANK B. NEVILLE. 
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26 The plaintiff thereupon offered in evidence the 
following paper as Plaintiff’s Exhibit “12”: 

Waiver of Liability. j 

Washington, D. C., August &1, 1933. 

Law. No. 83138. 

International Finance Corporation, a Corporation, 


Eugene A. Smith and Eugene A. Smith, Ike., a 

Corporation. 


The Marshal is hereby authorized and directed to leave 
the property seized in the above-entitled case iin the cus¬ 
tody of Mrs. Sue C. Baker without insurance, subject to 
the orders of the Marshal, and for so doing the said Mar¬ 
shal is hereby relieved from all responsibility fpr the safe¬ 
keeping of said property, including any loss by fire. 

DOUGLAS, OBEAR & DOUGLAS, 

By EDMUND D. CAMPBELL, 

Attorneys for Plaintiff . 

! 

Received of E. C. Snyder, U. S. Marshal, the property 
seized this day in the above-entitled case, to he held sub¬ 
ject to the orders of the Marshal, the said Marshal being 
hereby relieved from responsibility for the dafe-keeping 
of said property, including any loss by fire. 

SUE C. BAKER. 

The plaintiff thereupon offered in evidence the follow¬ 
ing stipulation: 

It is hereby stipulated by and between Whit|eford, Mar¬ 
shall and Hart and John J. Carmody and Maufice Mclner- 
ney, attorneys for plaintiff Henry K. Jawish, and Douglas, 
Obear and Douglas, attorneys for International Finance 
Corporation, a corporation, and Ernest E. Hei~rell and P. 
Raymond Boesch, garnishees, in the above entitled cause, 
as follows: 

1. As and when the term refrigeration unit or units is 
hereafter employed, it shall refer to the genjeral electric 
refrigeration units set forth in the garnishment issued 
herein on August 28th, 1933, with the exception of the 
three following units, viz., A2-226273, A-223902 and DR1- 
449634. " I 
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2. Prior to September 29th, 1932, premises number 3624 

Connecticut Avenue, Northwest, Washington, D. C., 
27 were owned by Eugene A. Smith, Inc., a corporation, 

defendant herein. Said building was and is an apart¬ 
ment house consisting of — apartments, in each of which, 
with the exception of three, is a refrigeration unit placed 
therein by said Eugene A. Smith, Inc., a corporation, and 
that the said latter corporation retained title to each of 
said units, but allowed the tenant of each apartment to use 
the same in conjunction with his occupancy under lease 
or otherwise. 

3. That prior to September 29th, 1932, said Eugene A. 
Smith, Inc., a corporation, defaulted under the terms of a 
note secured by a deed of trust on said premises known 
as 3624 Connecticut Avenue, Northwest, and said property 
was foreclosed under said deed of trust, and on September 
29th, 1932, a trusteed deed was executed and delivered to 
Ernest E. Herrell and P. Raymond Boesch, as joint ten¬ 
ants, conveying premises 3624 Connecticut Avenue, North¬ 
west, as aforesaid, to said last mentioned parties who took 
title to and now hold said property for the benefit of Inter¬ 
national Finance Corporation, a corporation, one of the 
garnishees herein, which is the real owner of said premises. 

4. Prior to September 29th, 1932, said Eugene A. Smith, 
Inc., a corporation, had purchased and paid for the refrig¬ 
eration units involved herein, with the exception of unit 
number DRI-B1278135 which was purchased on a condi¬ 
tional bill of sale from National Electric Supply Company 
and on which there was a balance due of $75.49, at the time 
of foreclosure, and said amount was thereafter paid by 
International Finance Corporation, and said Eugene A. 
Smith, Inc., a corporation, has never by bill of sale, sold 
or transferred said refrigeration units to garnishees herein, 
or any of them. 

5. The refrigeration units involved herein are each indi¬ 
vidual units, which are separately operated by electric cur¬ 
rent by inserting a plug attached to each unit into a socket 
placed in the wall, and the contact thus made causes said 
unit to operate by means of electric current. Each apart¬ 
ment has its own refrigeration unit, and said refrigeration 
units can be used interchangeably in said apartments, and 
can be disconnected by pulling the plug out of the socket 
and said units are not permanently fixed or screwed into 
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the floor but are mounted on rollers, and can bd moved by 
pushing said unit or units. 

6. That the electric current consumed in the| operation 
of each refrigeration unit is paid for by the lessee or ten¬ 
ant of the apartment in which said refrigeration unit is 
placed. 

7. That the International Finance Corporation makes a 
practice of repairing the units in the various Apartments 
occupied by tenants as and when the same are jin need of 
repairs, and said International Finance Corporation like¬ 
wise reserves the right unto itself by contracts with said 
tenants or occupants to enter upon said premijses at any 
time for the purpose of making necessary repairs, and all 
repairs so made are charged to said International Finance 
Corporation. If a refrigerator fails to operatej the Inter¬ 
national Finance Corporation would substitute an¬ 
other refrigeration unit in the apartment \n question, 
with the consent of the tenant, and when a tenant 

vacates an apartment the refrigeration unit is left therein. 

8. The following refrigeration units were, between the 
lime of the service of the garnishment herein and the an- 
swers filed to said garnishment, in vacant apartnfents, which 
apartments were owned and controlled by sa^d Interna¬ 
tional Finance Corporation: 

Installation date. 

April 16, 1930 
May 26, 1930 
Jan. 31, 1930 
April 22,1930 
May 1, 1930 
Mav 1, 1930 
April 11, 1930 
.^une 20, 1930 

WHITEFORD, MARSHALL HART, 
By ROGER J. WHITEFORD, 

815-15th Street, N. W., 
JOHN J. CARMODY, 

815-15th Street, N. W., 
MAURICE McINERNEY, 

Investment Biiilding, 
Attorneys for plaintiff. 
DOUGLAS, OBEAR & DOUGLAS, 

By EDMUND D. CAMPBELL, 

Southern Building, 
Attorneys for International Finance 
Corporation and Ernest if. Herr ell 
and P. Raymond Boesch, Garnishees. 


3624 Conn. Ave. 

Model 

Cabinet # 

Unit # 

Apt. # 6. 

G-40 

4075964 

DRI-57S087 

“ #20. 

G-40 

4073940 

DRI-B387 

“ #21. 

G-40 

3003220 

DRI-576768 

“ #23. 

G-40 

4073946 

DRI-685032 

“ #30. 

G-40 

4079325 

DRI-445141 

“ #31. 

G-40 

4079329 

DRI-689261 

“ #33. 

G-40 

4051270 

DRI-A-550831 

“ #40. 

G-40 

4074062 

DRI-449271 


(Signed) 
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The plaintiff thereupon offered in evidence the following 
letter as Plaintiff’s Exhibit No. 3: 

y 

October 16, 1933. 

Messrs. Douglas, Obear & Douglas, 

822 Southern Building, 

Washington, D. C. 

Dear Sirs: 

I represent the defendants in the case of the Interna¬ 
tional Finailce Corporation v. Eugene A. Smith and Eugene 
A. Smith, Ihc., Law No. 83,138, now pending in the Supreme 
Court of the District of Columbia. I understand that in 
this suit you have attached certain electric refrigera- 
29 tion units formerly belonging to Eugene A. Smith, 
Inc., and located in premises 3624 Connecticut Ave¬ 
nue. On behalf of the defendants, I hereby advise you that 
my clients will interpose no objection to the taking of a 
default judgment by the plaintiff in this case, and will as¬ 
sign to the plaintiff all right, title and interest of the de¬ 
fendants in and to the electric refrigeration units located 
in the above mentioned property, subject to the following 
conditions: 

If and when the International Finance Corporation ac¬ 
cepts the assignment represented by an executed bill of sale 
for said electric refrigeration units, enclosed herewith, or 
in the event said electric refrigeration units are sold pur¬ 
suant to the attachment issued in the cause, you will enter 
the judgment obtained as satisfied in full. The bill of sale 
will not be considered as having been accepted by the Inter¬ 
national Finance Corporation until the Corporation files 
the same for record with the Recorder of Deeds of the Dis¬ 
trict of Columbia. 

In any event, it is understood that execution on the judg¬ 
ment obtained will issue only against the electric refrigera¬ 
tion units referred to. It is further understood that upon 
conclusion of the existing controversy between the Inter¬ 
national Finance Corporation and Henry K. Jawish, in¬ 
volving the above-mentioned refrigeration units, the judg¬ 
ment taken pursuant to this agreement will be entered as 
“settled and satisfied”, regardless of the outcome of the 
controversy mentioned. 

It is further understood and agreed that this settlement 
is without prejudice to the matters involved in the Inter- 
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national Finance Corporation v. Eugene A. Stnith, et al., 
Law No. 81-121 in the Supreme Court of the District of 
Columbia. 

Yours very truly, 

(Signed) BERNARD I. NORDLINGER. 

On behalf of the International Finance Corporation, we 
agree to the foregoing letter: 

DOUGLAS, OBEAR & DQUGLAS, 
(Signed) ByE. D. CAMPBELL. 

It w’as stipulated between plaintiff and the garnishees 
that Bernard I. Nordlinger, who wrote the afqrementioned 
letter is a member of the Bar of the District of Columbia, 
and wus attorney for Eugene A. Smith, Inc., and had au¬ 
thority to w r rite such letter to Messrs. Douglas, Obear & 
Douglas, attorneys for International Finance Corporation, 
and that Messrs. Douglas, Obear & Douglas, a& counsel for 
International Finance Corporation hgfd authority 
30 to agree to the terms contained in the sgid letter and 
did in fact ag v ree to the same. 

It was stipulated between plaintiff and th|e garnishees 
that the United States Marshal, in the attachment proceed¬ 
ings in the Supreme Court of the District of Columbia, re¬ 
ferred to in Plaintiff’s Exhibits “1” and 4 ‘2”, above, went 
into each apartment in premises 3624 Connecticut Avenue, 
Northwest, and there levied on each refrigeration unit, by 
touching the same, and that this procedure {was followed 
whether the apartment was occupied or vacant; that the 
Supreme Court writ w r as a writ of attachment before judg¬ 
ment, and levy w~as made thereunder three c^ays after the 
garnishees had been served with garnishments from the 
Municipal Court, and that after the levy hapl been made, 
as hereinabove set forth, the United States Marshal per¬ 
mitted the property to remain in the custody of Mrs. Sue 
C. Baker, resident manager of the building, which building 
was concededlv owned by International Finance Corpora¬ 
tion, one of the garnishees in the Municipal Court case, 
and the plaintiff in the Supreme Court proceeding. 

It w r as further stipulated that in the ev^nt the Court 
should enter judgment of condemnation against the gar¬ 
nishees, credit should be allowed International Finance 
Corporation for the sum of $75.49 paid by lit on account 
of a conditional sales contract on one of said i refrigerators. 

Thereupon the plaintiff rested. 
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The garnishees to maintain the issues on their part joined, 
offered the evidence of certain witnesses as follows: 

P. Raymond Boesch, treasurer for the past ten years of 
International Finance Corporation, and one of the garnish¬ 
ees involved in the cause, testified that the electric refrig¬ 
erators which were in premises 3624 Connecticut Avenue 
at the time of the acquisition of said property by the Inter¬ 
national Finance Corporation through foreclosure proceed¬ 
ings on or about September 29, 1932. were still in the apart¬ 
ment building; that International Finance Corpora- 
31 tion has been in undisturbed possession of the real 
property since the date it acquired it through fore¬ 
closure; that no one to the knowledge of the witness has 
made any claim of title to or demand for possession of any 
of the electric refrigerators in that property since said 
date; that since the date of said acquisition of said real 
estate by International Finance Corporation it had no deal¬ 
ings, prior to this suit, with Eugene A. Smith, Inc., with 
respect to said refrigerators, and that in so far as witness’ 
knowledge i^ concerned Eugene A. Smith, Inc., has made no 
claim to or demand for possession of said refrigerators 
since the institution of this suit. 

On cross-examination the witness stated that since the 
foreclosure of said property the refrigeration units have 
all been used by International Finance Corporation and 
the tenants in the apartments as ancillary to their use of 
said property. 

Susan Baker, resident manager of the apartment build¬ 
ing at 3624 Connecticut Avenue, testified that she had been 
employed in this capacity by International Finance Corpo¬ 
ration since May 1, 1933; that while she has been acting as 
resident manager no one to her knowledge other than Inter¬ 
national Finance Corporation has made any demand or 
claim to possession of the refrigerators involved in this 
suit; that certain of said refrigerators are in apartments 
occupied by tenants and that as to those apartments she, 
as resident manager, did not enter them without the consent 
of the tenants, although she had a key and could go in if 
necessary, not without their consent, though. 

Upon cross-examination Mrs. Baker testified that during 
all of the time she has been resident manager of said build¬ 
ing the refrigeration units have been used by the tenants; 
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that the refrigerators were left in her custody by the 
United States Marshal on attachments proceedings in the 
Supreme Court of the District of Colunjbia, in the 

32 case of International Finance Corporation v. Eugene 

A. Smith, Inc., et al., Law No. 83,138. j 

This being the substance of the testimony introduced in 
the case the Court, after argument by counsel, mjade the fol¬ 
lowing findings: 

1. With reference to the first point, the claitai that the 
refrigerators had been abandoned by Eugene A. Smith, 
Inc., I hold that the evidence does not support the conten¬ 
tion which has been made by the garnishees. I hold that 
during the pendency of these proceedings the property was 
and continued to be, and is now subject to this attachment, 
the property of the defendant. 

2. With reference to the second claim that the refriger¬ 
ators are in the possession of the various tenants in the 
apartment building and for that reason are hot subject 
to attachment issued against the owners of tljie building, 
I likewise hold in favor of the plaintiff. Thi^ holding is 
irrespective of the fact that the refrigerators were placed 
in various apartments subject to the use of jhe tenants. 
No title, no right to possession, no right superior to that of 
Eugene A. Smith, Inc., or of the respective attaching cred¬ 
itors has been invaded and the rights of tenant^ are neces¬ 
sarily inferior to the rights raised by any liefi of attach¬ 
ment. 

3. To my mind the most important of the three points 
raised is that of the priority of attachments, ill the view I 
take of this matter it is not a question of priority of juris¬ 
diction; it is not a question of priority of eoutts. It is a 
question merely of priority of attachments, and by reason 
of that fact it becomes a question of priority of time. I 
hold that when this garnishment was issued and levied upon 
the garnishees, or perhaps, to use a more accurate term, 
served upon the garnishees, all of the properly sought to 
be reached by the garnishment became impressed with the 
lien of the garnishment, subject only to the subsequent pro¬ 
ceedings to be had by way of fieri facias or condem- 

33 nation execution of the garnishment. I do not think 
that this is a case where any prior equitable rights 

have been shown to have arisen, because the parties to the 
case are embraced within the proceeding, they are the plain- 
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tiff, Jawish, the defendant Eugene A. Smith, Incorporated, 
and the garnishee, the International Finance Corporation. 
Now, as between the plaintiff and the garnishee I see no in¬ 
tervening rights of any kind. I think the rights are to be 
determined entirely upon the record, entirely upon what 
has been shown here in the small amount of evidence we 
have taken, which to my mind discloses that this garnish¬ 
ment was issued and the lien of the garnishment became 
impressed prior to any proceedings in the Supreme Court 
by way of attachment. 

4. I think the plaintiff is entitled to a finding on the an¬ 
swers of the garnishees. 

To the foregoing findings of fact and each of them the 
garnishees excepted, and each of said exceptions was al¬ 
lowed by the Court. 

The above bill of exceptions shows in substance all the 
evidence offered in said case, and the garnishees now pray 
the Court to sign the said bill of exceptions which is accord¬ 
ingly done now for then, and ordered to be made a part 
of the record this 30th day of January, 1934. 

NATHAN CAYTON, 

Justice . 

We consent to the signing of the foregoing bill of excep¬ 
tions. 

JOHN J. CARMODY, 

MAURICE McINERNEY, 

Attorneys for Plaintiff. 

EDMUND D. CAMPBELL, 

Attorneys for Garnishee. 

34 In the Municipal Court of the District of Columbia. 

No. A-9492. 

Henry K. Jawish, Plaintiff, 
vs. 

Eugene A. Smith, Inc., Defendant. 

Designation of Record . 

Now comes International Finance Corporation, a corpo¬ 
ration, Ernest E. Herrell and P. Raymond Boesch, appel¬ 
lants in the above-entitled cause, by their attorneys, and 
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i 

designate the part of the record which they desire to have 
included in the transcript, said parts being considered suf¬ 
ficient for the determination of the questions raised on ap¬ 
peal, namely: j 

1. Minute entry of judgment for plaintiff on Jhne 5,1933. 

2. Writ of attachment after judgment, issued bn Aug. 28, 
1933, and return of United States Marshal thereto. 

3. Answer of garnishee, Ernest E. Herrell. 

4. Answer of garnishee, International Finance Corpora¬ 
tion. 

5. Answer of garnishee, P. Raymond Boesch. 

6. Traverse of garnishees’ answers. 

7. Plaintiff’s motion to fix date of trial, file<jl on Oct. 4, 
1933. 

8. Petition of garnishees for abatement of hearing on 
answer of garnishees, with exhibits. 

9. Minute entry of October 9, 1933, overruling gar¬ 
nishees’ motion (petition) for abatement of Rearing and 
granting* plaintiff’s motion to fix date for hearing. 

10. Minute entry of November 8, 1933, of trial finding 
for plaintiff. 

11. Minute entry of November 14, 1933, of judgment on 
finding. 

12. Writ of Error. j 

13. Docket Entry of December 13, 1933, of jnotice of al¬ 
lowance of a writ of error and notification of at¬ 
torneys. 

35 14. Minute entry extending time foi* submitting 

Bill of Exceptions. 

15. Assignment of Errors. 

16. Bill of Exceptions. 

17. This Designation of Record. 


Attorneys for International Finance 
Corporation , Ernest £(. Herrell and 
P. Raymond Boesch . 

Service of a copy of the foregoing Designation of Record 
acknowledged this 26 dav of December, 193$. 

JOHN J. CARMODY, 

MAURICE McINERNEY, J 

Attorney- for Plaintiff. 
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INTERNATIONAL FINANCE CORP. VS. JAWISH. 


36 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 36, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in cause, At Law, No. A 9492, wherein Henry K. Jawish, 
is plaintiff, and Eugene A. Smith, Incorporated, a corpo¬ 
ration, is defendant, as the same that remains upon the files 
and of record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 17th dav of Februarv, 1934. 

[Seal Municipal Court of the District of Columbia.] 

I BLANCHE NEFF, 

Clerk. 

Endorsed on cover: In error to the Municipal Court. 
No. 6167. International Finance Corporation, a corpora¬ 
tion, Ernest E. Herrell, and P. Raymond Boesch, Gar¬ 
nishees, Plaintiffs in Error, vs. Henry K. Jawish. Court of 
Appeals, District of Columbia. Filed Feb. 17, 1934. Henry 
W. Hodges, Clerk. 
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Addition to Record per Stipulation of Counsel 


Court of Appeals of the District of Columbia 

JANUARY TERM, 1934. 

No. 6167 


INTERNATIONAL FINANCE CORPORATION, A 
CORPORATION; ERNEST E. HERR^LL and 
P. RAYMOND BOESCH, GARNISHEES, | PLAIN¬ 
TIFFS IN ERROR, 

v $. 

HENRY K. JAWISH. ! 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED MARCH 28, 1934. 


In the Court of Appeals of the District of Columbia. 

January Term, 1934. 

No. 6167. j 

International Finance Corporation, a Corporation; Er¬ 
nest E. Herrell and P. Raymond Boesch, Garnishees, 
Plaintiffs in Error, 

vs. 

• I 

Henry K. Jawish. 

Stipulation Enlarging Record . j 

It is stipulated by counsel for the respective parties, in 
the above entitled cause, that the matter hereto annexed 
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shall be made a part of the record in said cause, it having 
been omitted inadvertently when the record was prepared. 

CHAS. A. DOUGLAS, 

EDMUND D. CAMPBELL, 

Attorneys for Appellants. 
JOHN J. CARMODY, 

1 MAURICE McINERNEY, 

Attorneys for Appellee. 

In the Municipal Court of the District of Columbia, 

467 C Street N. W. 

No. A 9492. 

Henry K. Jawish, 1511 K Street N. W., Washington, 

D. C., Plaintiff, 

vs. 

Eugene A. Smith, Inc., a Corporation, c/o Eugene A. 
Smith, President, 2007 R Street N. W., Washington, 
D. C., Defendant. 

The President of the L^nited States to the Marshal for 

said District, Greeting: 

You are hereby commanded to attach the goods, chat¬ 
tels, and credits of the defendant, if to be found in this 
District, of value sufficient to satisfy the plaintiff’s re¬ 
covery against defendant in this Court in the above-en¬ 
titled cause before this Honorable Court, on the 5th day 
of June, 1933, of $908.24 with interest at the rate of 6% 
per annum from Oct. 9th, 1931, and costs and $90.82 at¬ 
torney’s fees for money payable to him by the defendant, 
and $25.00 for costs of suit, and the same so attached, 
safely keep and have before said Court, on or before the 
tenth day, occurring after the execution of this writ, that 
the same may be condemned unless sufficient cause be 
shown to the contrary; and, if said goods, chattels, or 
credits be attached in the hands or possession of any per¬ 
son or persons other than the defendant, notify such per¬ 
son or persons of such seizure, and warn h- to appear 
before said Court, within the time aforesaid, to show 
cause why the same should not be condemned and execu¬ 
tion thereof had according to law. And have then and 
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there this writ, so indorsed as to show when apd how you 
have executed it. 

Witness the Honorable George C. Aukam, presiding 
Judge of the said Court, the 28th day of Autust A. D. 
1933. 

BLANCHE N^FF, 

Clerk, 

By - 


Assistant Clerk. 


Notice. 


To International Finance Corp., a corporation, !c/o Ernest 
E. Herrell, Investment Bldg., Wash., D. G. ?! Ernest E. 
Herrell, Investment Building, Wash., D. C.; P. Raymond 
Boescli, Investment Building, Wash., D. C., (garnishees: 

8,j28, 1933. 

You are hereby notified that any property or 1 credits of 
Eugene A. Smith, Inc., defendant in the above entitled 
case, in your hands are seized by virtue of the foregoing 
writ of attachment, and you are hereby warned to appear 
in said Court, on or before the tenth day, after service 
hereof, and show cause, if any there be, why tl}e property 
or credits so attached should not be condemned and execu¬ 
tion thereof had. 

E. C. SNYDfcR, 

U. S. Marshal , 
By T. L. DOYLk 

Deputy. 

I 

To International Finance Corporation, a corporation, c/o 
Ernest E. Herrell, Investment Building, Washington, 
D. C.; Ernest E. Herrell, Investment Building, Washing¬ 
ton, D. C.; P. Raymond Boesch, Investment Building, 
Washington, D. C., Garnishees: 

You are required to answer the following interroga¬ 
tories, under oath , within ten days after service thereof. 
And should you neglect or refuse so to do, judgment may 
be entered against you for an amount sufficient to pay the 
plaintiff’s claim, with interest and costs of suit. 

MAURICE McINERNEY, 

Attorney for Plaintiff. 



4 


Interrogatories to be Answered by Garnishee. 

1st. Were you at the time of the service of the annexed 
writ of attachment, or have you been between the time of 
such service and the filing of your answer to this interroga¬ 
tory indebted to the defendant, and, if so, how, and in what 
amount ? 

Answer. —. 

2d. Had you at the time of the service of the annexed 
writ of attachment, or have you had between the time of 
such service and the filing of your answer to this interrog¬ 
atory, any goods, chattels, or credits of the defendant in 
your possession or charge, and, if so, what? 

Answer. —. 

3d. Had vou at the time of the service of the annexed 

v 

writ of attachment, or have you had between the time of 
such service and the filing of your answer to this interrog¬ 
atory anv or all of the following described General Elec- 
trie Refrigeration Units of the defendant Eugene A. 
Smith, Inc. in your possession or charge, and if so, which 
ones? 


3624 Connect icut 
Avenue 

Model 

Cabinet # 

Unit # 

Installation 

Date 

Apartment # 5 

P-42 

BS-17014 

A2-226273 

May 26, 1930 

U 

# 6 

G-40 

4075964 

DR1-578087 

Apr 16, 1930 
May 26, 1930 

a 

#20 

G-40 

4073940 

DR1-B3S7 

u 

#21 

G-40 

3003220 

DR1-576768 

Jan 31, 1930 

a 

#22 

G-40 

40757S1 

DR1-683751 

May 6, 1930 

a 

#23 

G-40 

4073946 

DR1-685032 

Apr 22, 1930 

u 

#24 

P-42 

BS4-17019 

A2-225606 

June 20, 1930 

u 

#30 

G-40 

4079325 

DRl-445141 

May 1, 1930 

a 

#31 

G-40 

4079329 

DR1-689261 

May 1, 1930 

a 

#33 

G-40 

4051292 

DR1-417150 

July 3, 1929 

a 

#33 

G-40 

4051270 

DRI-A-550831 

Apr. 11, 1930 

a 

#34 

SS-42 

4313723 

DR1B-127S135 

June 13, 1931 

a 

#40 

G-40 

4074062 

DR1-449271 

June 20, 1930 

a 

#4} 

P-42 

BS1696S 

A2-223902 

May 23, 1930 

u 

#42 

G-40 

4079323 

DR1-449634 

May 6, 1930 

a 

#43 

G-40 

4057626 

DR1-425600 

Apr 22, 1930 

a 

#44 

P-4 

BS4-17848 

DRA-2-2327S7 

May 23, 1930 


[Endorsed:] No. A-9492. Henry K. Jawish, 1511 K 
Street N. W., Washington, D. C., Plaintiff, vs. Eugene A. 
Smith, Inc., a corp., 2007 R Street N. W., Washington, 
D. C., Defendant. Attachment on a Judgment. Issued 
-, 193-. Attached credits in the hands of Interna¬ 
tional Finance Corporation, E. E. Herrell, Pres., Ernest 
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E. Herrell, personally, P. Raymond Boesch, personally, 
and served with copies of this Writ, Interrogatories, and 
Notices as Garnishee of Defendant. 8/28, 1933. Edgar 

C. Snyder, Marshal, by H. A. McNinch, Deputy r -, 

193-. Judgment —.-, Judge. 

[Endorsed:] No. 6167. International Finance Corpora¬ 
tion, a corporation; Ernest E. Herrell and P. Raymond 
Boesch, Garnishees, Plaintiffs in Error, vs. Heni*v K. Jaw- 
ish. Stipulation Enlarging Record. Court of Appeals, Dis¬ 
trict of Columbia. Filed Mar. 28,1934. Henry W. Hodges, 
Clerk. 
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APRIL TERM, 1934. 



No. 6167 


INTERNATIONAL FINANCE CORPORATION, a Cor- 
poration ; ERNEST E. HERRELL and P. (RAYMOND 
BOESCH, Garnishees, Plaintiffs in ErrorJ 

vs. 

HENRY K. JAWISH. i 


BRIEF ON BEHALF OF PLAINTIFFS 



ERROR* 


Introduction. 


This case, which comes to the court on writ of error 
from the Municipal Court of the District of Columbia, in¬ 
volves the validity of a judgment of condemnation issued 
by the Municipal Court against the plaintiffs in error for 
the possession of certain electric refrigerators formerly 
belonging to Eugene A. Smith, Inc. The judgment of con¬ 
demnation was based upon writs of garnishment issued by 
the respondent against the plaintiffs in error a$ garnishees, 
upon a judgment which the respondent had theretofore 


In 
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obtained in a Municipal Court action against Eugene A. 
Smith, Inc. 

Statement of Facts. 

Prior to September 29, 1932, Eugene A. Smith, Inc., was 
the owner of an apartment building located at 3624 Con¬ 
necticut Avenue, N. W., in the District of Columbia, which 
real property was subject to a deed of trust (E. 24). There 
were located in the various apartments of the building 
fourteen (14) separate electric refrigerators, then belong¬ 
ing to Eugene A. Smith, Inc., said refrigerators being indi¬ 
vidual units separately operated by plugs and wall sockets 
for each separate unit (E. 16, 24). 

Eugene A. Smith, Inc., defaulted in the payment of the 
notes secured by the above-mentioned deed of trust, and 
the real property secured thereby, being the said apart¬ 
ment building, was foreclosed under the deed of trust. On 
September 29, 1932, following said sale, the trustees under 
the deed of trust executed and delivered a deed for the 
apartment property conveying it to the plaintiffs in error, 
Ernest E. Herrell and P. Eaymond Boesch, as joint tenants, 
who took title and have continued to hold it for the benefit 
of International Finance Corporation, the remaining plain¬ 
tiff in error (E. 24). Following the foreclosure sale Inter¬ 
national Finance Corporation has at all times been in un¬ 
disturbed possession of the apartment building. The elec¬ 
tric refrigerators remained in the apartment building, and 
according to the undisputed testimony of plaintiffs’ wit¬ 
nesses neither Eugene A. Smith, Inc., nor anyone else 
(until the date of certain attachment proceedings here¬ 
after referred to) ever made any claim to the refrigerators 
or demand for their possession (E. 28-29). The refriger¬ 
ators were used by International Finance Corporation and 
by its tenants in the apartments as ancillary to their use 
of the real property (E. 28). If any of the refrigerators 
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were in need of repair International Finance Corporation 
reserved the right by contracts with its tenants or occu¬ 
pants to enter upon the premises for the purppse of mak¬ 
ing repairs, and if a refrigerator failed to opprate Inter¬ 
national Finance Corporation would substitute another 
refrigeration unit in the apartment in question, with the 
consent of the tenant. When a tenant would vacate an 
apartment the refrigeration unit would be left therein 
(R. 25). 

On June 5, 1933, Henry K. Jawish, defendant in error, 
obtained a judgment against Eugene A. Smith, Inc., for 
$908.24, plus interest and attorney’s fee, iiji Municipal 
Court Action No. A-9492 (R. 1). Thereafter! on August 
28th, there was issued a writ of attachment o^i said judg¬ 
ment “attaching credits in the hands of International 
Finance Corporation * * * Ernest E. Herfell * * * 
and P. Raymond Roesch, ’ 9 which writ was served upon the 
plaintiffs in error on the same date (R. 1, 2). ! Attached to 
the writ were certain interrogatories, to which plaintiff 
in error, International Finance Corporation, ihade answer 
as follows: 

i 

“1st. Were you at the time of the set-vice of the 
annexed writ of attachment, or have you tfeen between 
the time of such service and the filing of your answer 
to this interrogatory indebted to the defendant, and, 
if so how, and in what amount? Answer.j No. 

2nd. Had you at the time of the service of the an¬ 
nexed writ of attachment, or have you tad between 
the time of such service and the filing of your answer 
to this interrogatory, any goods, chattel^, or credits 
of the defendant in your possession or charge, and, if 
so, what? Answer. No. For particulars see answer 
to 3rd interrogatory. 

3rd. Had you at the time of the service of the an¬ 
nexed writ of attachment, or have you had between 
the time of such service and the filing of your answer 
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to this interrogatory any or all of the following de¬ 
scribed General Electric Refrigeration Units of the 
defendant Eugene A. Smith, Inc. in your possession 
or charge, and if so, which ones? 


3264 Conn. Ave. 

Model 

Cabinet No. 

Unit No. 

Apartment No. 

5... 

P-42 

BS-17014 

A2-226273 

U 

6 .... 

G-40 

4075964 

DR1-578087 

U 

20.... 

G-40 

4073940 

DRl-B-387 

u 

21 .... 

G-40 

3003220 

DRl-576768 

u 

22 .... 

G-40 

4075781 

DRl-683751 

a 

23.... 

G-40 

4073946 

DR1-685032 

a 

24.... 

P-42 

BS4-17019 

A2-225606 

u 

30.... 

G-40 

4079325 

DR1-445141 

a 

31.... 

G-40 

4079329 

DR1-689261 

a 

32.... 

G-40 

4051292 

DR1-417150 

a 

33... 

G-40 

4051270 

DR1-A-550831 

a 

34.... 

SS-42 

4313723 

DR1-B-1278135 

a 

40.... 

G-40 

4074062 

DR1^49271 

a 

41.... 

P-42 

BS16968 

A2-223902 

u 

42.... 

G-40 

4079323 

DR1-449634 

u 

43.... 

G-40 

4057626 

DR1-425600 

u 

44.... 

P-4 

BS4-17848 

DRA-2-232787 


Installation 

Date 

May 26, 1930 
Apr. 16, 1930 
May 26, 1930 
Jan. 31, 1930 
May 6, 1930 
Apr. 22, 1930 
June 20, 1930 
May 1, 1930 
May 1, 1930 
July 3, 1929 
Apr. 11, 1930 
June 13, 1931 
June 20, 1930 
May 23, 1930 
May 6, 1930 
Apr. 22, 1930 
May 23, 1930 


Answer: No. Premises 3624 Connecticut Avenue 
is an apartment building, legal title to which stands 
in the name of Ernest E. Herrell and P. Raymond 
Boesch, as joint tenants, who hold said property for 
the benefit of International Finance Corporation. 
The property was formerly owned by Eugene A. 
Smith, Inc., and the present owners acquired title 
through foreclosure, culminating in Trustee’s Deed 
dated and delivered September 29, 1932. Of the elec¬ 
tric refrigerators mentioned in the garnishment, Units 
A2-226273, A2-223902 and DR1-449634 are not in said 
premises nor in the possession or control of affiant, 
and will not be further referred to herein. The re¬ 
maining refrigerators are now in said premises. To 
the best of affiant’s knowledge and belief the remain¬ 
ing refrigerators were formerly owned by the defend¬ 
ant Eugene A. Smith, Inc., but were abandoned by it 
to the International Finance Corporation on Septem¬ 
ber 29, 1932, and have since been and now are the 
property of International Finance Corporation. Units 
DR1-283751, A2-225606, DR1-425600, DRIB-1278135, 
DR1-417150 and DRA2-232787 are in apartments oc- 
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cupied by tenants of International Finance Corpora¬ 
tion, and are in their possession. The ititle of the 
defendant Eugene A. Smith, Inc. if any, tb any of the 
above mentioned refrigerators, is subject! to the lien 
of International Finance Corporation for lair and rea¬ 
sonable storage charges from September 29, 1932, 
amounting to $25 for each refrigerator, and is also 
subject to the lien of an attachment in | the case of 
International Finance Corporation, plaintiff, v. Eugene 
A. Smith and Eugene A. Smith, Inc., defendants, Law 
No. 83138, in the Supreme Court of the! District of 
Columbia, issued on August 31, 1933, under which at¬ 
tachment levy was made on each of said Refrigerators 
by a Deputy Marshal for the District of Columbia on 
August 31, 1933, and on September 1, 1933, the said 
Marshal by said levy having taken physical possession 
of said refrigerators, which are now in his custody 
and possession. 

International j Finance 
Corporation,} 

(Signed) By Ernest E. HeiIrell, 

President.” 

I 

Similar answers were filed by Ernest E. Hbrrell and P. 
Raymond Boesch (R. 2-3, 6-7). 

No physical levy was made by the Marshal for the Mu¬ 
nicipal Court on any of the specific refrigerators referred 
to in the interrogatories accompanying the writs of garnish¬ 
ment, but service was had only on the garnishees as afore¬ 
said. The defendant in error on September 22, 1933, filed 
a traverse to the answers of the garnishees (R. 7-8), and 
thereafter on October 4, 1933, filed a motion tp fix the date 
for trial of the issues raised by said traverse (R. 8-9). 

On August 31, 1933, three days after the issuance and 
service on the plaintiffs in error of the writR of garnish¬ 
ment referred to above, but before any otherj proceedings 
had been taken thereon, International Finance Corporation, 
one of the plaintiffs in error, filed an action it law in the 

2 n \ 
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Supreme Court of the District of Columbia against Eugene 
A. Smith and Eugene A. Smith, Inc., being Action at Law 
No. 83,138, for the sum of $2,000 and interest (R. 9-10), and 
on the same date a writ of attachment before judgment was 
issued out of the Supreme Court of the District of Co¬ 
lumbia directing the Marshal to attach, seize and take into 
his custody property and credits of the defendant Eugene 
A. Smith, Inc., in the District of Columbia (R. 20). Pur¬ 
suant to this writ the Marshal of the Supreme Court of the 
District of Columbia made a specific physical levy on each 
refrigeration unit located in the said apartment building 
by attaching each refrigerator (R. 22, 27). Thereafter the 
Marshal permitted the property to remain in the custody 
of Mrs. Sue Baker, Resident Manager of the building 
(R. 27). Jawish thereupon filed in the said action in the 
Supreme Court a sworn claim to the property attached in 
said cause, alleging that he had acquired a lien thereon by 
virtue of his writs of garnishment in the Municipal Court 
proceedings (R. 11-13) . 

On October 9, 1933, plaintiffs in error filed in the Mu¬ 
nicipal Court proceedings a petition for abatement of the 
hearing on their answers, setting up their action against 
Eugene A. Smith, Inc., in the Supreme Court of the Dis¬ 
trict of Columbia, the attachment and levy on the refrig¬ 
erators made by the Marshal of the Supreme Court of the 
District of Columbia, and the fact that the refrigerators 
since said levy were in the possession and control of the 
Marshal by virtue of said attachment in the Supreme Court. 
Annexed to said petition, as an exhibit, was a copy of the 
aforementioned claim of Henry K. Jawish filed in said Su¬ 
preme Court proceedings; and the plaintiffs in error 
claimed that by virtue of said attachment in the Supreme 
Court and the petition filed in said cause by Jawish, the 
Supreme Court of the District of Columbia had acquired 
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exclusive jurisdiction to determine the legal (Questions in¬ 
volved (R. 9-13). [ 

The Municipal Court on October 9, 1933, overruled the 
petition of the plaintiffs in error and ordered a trial upon 
the traverse to their answers as garnishees in the Municipal 
Court (R. 15). This trial was had on October 23, 1933. 

At the trial of the issues in the Municipal Court it was 
shown, in addition to the facts mentioned above, that eight 
of the refrigerators in question were in vacant! apartments, 
but the remainder were in apartments occupied by tenants. 
Mrs. Baker, Resident Manager of the apartment building, 
testified that as to the occupied apartments shej as Resident 
Manager, “did not enter them without the consent of the 
tenants alhough she had a key and could go in ^f necessary, 
not without their consent though.” (R. 25-28.) 

After hearing the testimony the Municipal Court made 
the following specific findings (R. 29-30): 

1. That the evidence did not support the claim of the 
garnishees (plaintiffs in error) that the refrigerators had 
been abandoned by Eugene A. Smith, Inc., apd they con¬ 
tinued to be the property of said defendant. 

2. That the rights of tenants occupying the specific apart¬ 
ments to possession of the refrigerators in question were 
subordinate to rights of attaching creditors of Eugene A. 
Smith, Inc., on an attachment issued and served only 
against the garnishees as owners of the building (and not 
the tenants). 

3. That the refrigerators in question became impressed 
with a lien in favor of Jawish at the time of the service of 
the writs of garnishment upon the plaintiffs in error as 
garnishees, and therefore that the lien of the Municipal 
Court attachment was superior to the lien of the attach¬ 
ment issued out of the Supreme Court of the District of 
Columbia. 
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4. That Jawish was entitled to a finding on the answer 
of the garnishees. 

Plaintiffs in error excepted to each of the specific findings 
of fact made by the court below. 

On November 14, 1933, the Municipal Court, based upon 
its decision aforementioned, entered a judgment that 
Jawish “recover of International Finance Corporation, a 
corporation, Ernest E. Herrell and P. Raymond Boesch, 
garnishees herein, the possession” of the refrigeration 
units in question “and costs, and have execution thereof” 
(R. 16). 

Questions Involved and Errors Relied Upon. 

Plaintiffs in error, in support of the writ of error al¬ 
lowed by this Court from the action of the Municipal Court 
maintain the following propositions of law, for which error 
of the Municipal Court is assigned: 

1. The refrigerators in question, at the time of the serv¬ 
ice of the Municipal Court garnishments, were not the 
property of Eugene A. Smith, Inc., having been abandoned 
by it, and were in fact the property of International Finance 
Corporation. (Assignments of Error Nos. 1 and 2.) 

2. The Municipal Court was without authority to pro¬ 
ceed to enter a judgment of condemnation against the gar¬ 
nishees with respect to the refrigerators, after physical 
levy had been made thereon by a Marshal of the Supreme 
Court of the District of Columbia and after the refrig¬ 
erators were in the possession of the Supreme Court of 
the District of Columbia. (Assignment of Error No. 6.) 

3. The lien of the attachment made September 3, 1933, 
created by the physical levy on the refrigerators by order 
of the Supreme Court of the District of Columbia, was 
superior to any claim of the defendant in error to said 



refrigerators based upon the writ of garnishment served 
upon plaintiffs in error on August 28, 1933. (Assignments 
of Error Nos. 4 and 5.) 

4. The refrigerators located in apartments occupied by 
tenants were not subject to attachment and le|y made by 
writ of garnishment served only against International Fi¬ 
nance Corporation as owner of the building. (Assignment 
of Error No. 3.) 

These propositions will be discussed in order: 

1. The Refrigeration in Question, at the time of the 
Service of the Municipal Court Garnishments, were not the 
Property of Eugene A. Smith, Inc., having been abandoned 
by it, and were in fact the Property of International 
Finance Corporation. 

Counsel for plaintiffs in error concede thit the deed 
of trust on the apartment building did not specifically cover 
personal property of the character of the electric refrig¬ 
erators involved in this suit. The apartment property, 
however, was foreclosed prior to September 2f), 1932, and 
on that date International Finance Corporation took pos¬ 
session of the building, including the refrigerators which 
were located therein. Following the foreclosure Eugene A. 
Smith, Inc., made no claim or demand for possession of 
the refrigerators and no claim or demand of title thereto; 
and the possession of International Finance Corporation 
and its tenants remained thereafter at all tfmes undis¬ 
turbed. Under these circumstances it is submitted that the 
lower court should have held as a matter if law that 
Eugene A. Smith, Inc., had abandoned the refrigerators fol¬ 
lowing foreclosure of the real property, and that title to 
the refrigerators had passed to International Finance Cor¬ 
poration who, with its tenants, had acquired and held un¬ 
disputed possession thereof. 
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To constitute abandonment of property there must be 
an act of the owner indicating a purpose to relinquish the 
ownership, an act of relinquishment of possession, accom¬ 
panied by an intent to part permanently with the right to 
the property. (1 Ruling Case Law, p. 4.) Direct evidence 
of intent to abandon the property is not required, but this 
intent may be inferred from lapse of time and the conduct 
of the parties. 

See Holtzman v. Douglas , 168 U. S. 278 (a case arising 
in the District of Columbia). 

It is submitted that the lower court, sitting as a jury, 
should have found from the evidence that abandonment of 
the refrigerators by Eugene A. Smith, Inc. actually took 
place, for it is apparent that following the foreclosure of 
the property that corporation 11 abandoned’’ not only the 
real property which had been foreclosed, but the personal 
property located therein. Intent on the part of Eugene A. 
Smith, Inc. to relinquish title to the refrigerators should 
be presumed from the failure of that company to make any 
claim therefor for a period of more than a year following 
the foreclosure of the real property; and International Fi¬ 
nance Corporation, as successor in ownership to the real 
property, became, it is submitted, successor in title to the 
electric refrigerators located therein. 

2. The Municipal Court was without Authority to pro¬ 
ceed to enter a Judgment of Condemnation against the 
Garnishees with respect to the Refrigerators, after phys¬ 
ical levy had been made thereon by a Marshal of the Su¬ 
preme Court of the District of Columbia and after the 
Refrigerators were in the possession of the Supreme Court 
of the District of Columbia. 

It will be recalled that a few days after the writ of gar¬ 
nishment had been issued out of the Municipal Court and 
served on the garnishees, but before any further proceed- 





ings had been taken thereon, the refrigerators in question 
were actually levied upon and seized by the United States 
Marshal on behalf of the Supreme Court of th^ District of 
Columbia, pursuant to a writ of attachment issued out of 
that court in the action at law brought by International Fi¬ 
nance Corporation against Eugene A. Smith, inc. At all 
times thereafter pending the final judgment of the Munici¬ 
pal Court, the refrigerators remained in the Constructive 
possession of the Supreme Court of the District of Colum¬ 
bia by virtue of its writ of attachment. The property was 
not in the possession of the Municipal Court ^nd no levy 
had been made thereon by the Marshal on behalf of that 
court. 


Following the attachment by physical levy in the Supreme 
Court of the District of Columbia Jawish, claiming a right 
to the property so attached, filed in the Supreme Court of 
the District of Columbia his claim to a lien on the attached 


property, pursuant to Title 24, Section 138 of the 1929 Code 
of the District of Columbia. This section is as follows: 

“Trial of right to attached property.-^Any person 
may file his petition in the cause, under path, at any 
time before the final disposition of the property at¬ 
tached or its proceeds, except where it isT real estate, 
setting forth a claim thereto or an interest in or lien 
upon the same, acquired before the levy oi: the attach¬ 
ment; and the court, without other pleading, shall in¬ 
quire into the claim, and, if either party ^hall request 
it, impanel a jury for the purpose, who shkll be sworn 
to try the question involved as an issue between the 
claimant as plaintiff, and the parties to the suit as de¬ 
fendants, and the court may make all sudi orders as 


may be necessary to protect any rights 
tioner. ’ ’ 


of the peti- 


Upon the filing of the claim of Jawish in the Supreme 
Court of the District of Columbia that court, under the 


12 


above section of the Code, became vested with jurisdiction, 
without other pleading, to inquire into the claim and to try 
the issues so raised. 

These facts were set up by plaintiffs in error in support 
of their petition in the Municipal Court for abatement of 
the hearing on the answer of the garnishees (R. 9-15). The 
Municipal Court overruled this petition, refused to abate 
its jurisdiction in favor of the Supreme Court of the Dis¬ 
trict of Columbia, and proceeded, after hearing to enter 
final judgment against plaintiffs in error as garnishees. 

The Supreme Court of the District of Columbia is the 
only court in the District of Columbia with general common 
law jurisdiction, and is analogous to the court of Kings 
Bench. Its authority and jurisdiction are derived from the 
Constitution of the United States. 

United States v. West, 34 App. D. C. 13; 

Pitts v. Peak, 60 App. D. C. 195; 

O’Donoghue v. U. S., 289 U. S. 516, 77 L. Ed. 1756. 

The actual physical custody of the property involved was 
exclusively in the Supreme Court of the District of Colum¬ 
bia. The jurisdiction of the issues involved as to the prior¬ 
ity between the two writs issued by the respective courts 
had been placed squarely before the Supreme Court of the 
District of Columbia by Jawish himself through his act in 
filing a claim to the attached property. Under these cir¬ 
cumstances, it is submitted that the Municipal Court, a court 
of inferior and limited jurisdiction, should have at once 
yielded to the Supreme Court of the District of Columbia, 
and that the questions at issue were thereupon properly 
triable only in the Supreme Court of the District of Colum¬ 
bia. 

That this is the necessary result of the conflict in juris¬ 
diction may be seen at once from an analysis of any attempt 
on the part of the Municipal Court to enforce its attach- 
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ments while the Supreme Court of the District of Columbia 
was considering the same issues and had the property in its 
own custody. The Municipal Court in such ^vent would 
have to direct its Marshal to take possession of the property 
for condemnation and sale under special writ of fieri facias , 
and to get this possession it would be necessary for the 
Marshal to divest the Supreme Court of the District of 
Columbia of the property of which it had already had phys¬ 
ical custody under the writ issued out of that-court. The 
spectacle is presented in an inferior court directing an order 
against the Supreme Court of the District of Columbia in a 
matter in which the latter court had undoubted jurisdiction. 
To put this question would seem to answer it. \Lt is submit¬ 
ted that the Municipal Court erred in continuing to assert 
jurisdiction in the cause and in entering judgihent against 
the garnishees, notwithstanding the pendency of the pro¬ 
ceedings in the Supreme Court of the District of Columbia. 

3. The Lien of the Attachment made September 3, 1933, 
created by the Physical levy on the Refrigerators by Order 
of the Supreme Court of the District of Columbia, was 
superior to any claim of the Defendant in error to said 
Refrigerators based upon the writ of Garnishment served 
upon Plaintiffs in Error on August 28, 1933. 

If it should be held by this Court that the property in ques¬ 
tion was still the property of Eugene A. Smith, Inc., at the 
time of the attachments referred to, and even if it be held 
that the Municipal Court had jurisdiction to phss upon the 
issues involved, there remains the important Questions as 
to the legal effect of the two writs of attachment issued out 
of the Municipal Court and the Supreme Court of the Dis¬ 
trict of Columbia, respectively, and as to the respective pri¬ 
ority in lien of these attachments. The determination of 
these questions necessarily involves an analysis and inter¬ 
pretation of a number of sections of the Code of the District 
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of Columbia involving attachments and garnishments. 

Plaintiffs in error respectfully submit that the mere serv¬ 
ice of a writ of garnishment issued on a judgment of the 
Municipal Court creates no specific lien against personal 
property of the judgment defendant in the hands of a gar¬ 
nishee until after judgment of condemnation and the issu¬ 
ance of a special writ of fieri facias thereon. If this position 
be well taken then the lien of the attachment issued out of 
the Supreme Court of the District of Columbia five days 
after the service of the writ of garnishment from the Mu¬ 
nicipal Court Was a superior lien upon the property and the 
Municipal Court could not order the property condemned 
except subject to that lien. 

In the first place it will be noted that judgment in the 
Municipal Court is not a lien upon personal property of 
the judgment defendant until actually levied. Title 24, 
Section 278 of the 1929 Code provides: 

“Judgment of municipal court .—An execution issued 
on a judgment of the municipal court shall not be a 
lien on the personal property of the judgment defend¬ 
ant except from the time when it is actually levied, and 
then it shall have priority over any execution issued 
out of said supreme court after said levy. It shall not 
be levied on real estate.” 

In determining the question of the priority of the Mu¬ 
nicipal Court garnishment, it is necessary to determine 
when the execution (or attachment) was “actually levied” 
within the meaning of the foregoing section. 

It is provided in Section 286 of Title 29 that 

“ an attachment may be levied upon the judgment 
debtor’s goods, chattels and credits.” 

The Code then proceeds to specify in separate sections 
the manner of levying upon goods and chattels in the first 
instance and upon credits of the defendant in the second. 


Specific provision is made for levy on personal chattels 

of defendant by having the officer take the same into his 
possession and custody. Title 24, Section 130| provides: 

I 

“How levied on personal chattels. —Th^ attachment 
shall be levied upon personal chattels by the officer tak¬ 
ing the same into his possession and custody, unless 
the defendant shall give to the officer his [undertaking, 
to be filed in the cause, with sufficient security, to the 
following effect: * * V’ (Italics ours. j) 

On the other hand an attachment is levied lupon credits 
of the defendant in the hands of the garnishee as follows: 

Title 24, Section 288: j 

| 

“How attachments levied —Attachments shall be 
levied upon credits of the defendant in tfie hands of a 
garnishee by serving him with a copy of the writ of 
attachment and of the interrogatories accompanying 
the same, and a notice that any property or credits of 
the defendant in his hands are seized by -Virtue of the 
attachment. It may be levied upon debl[s due to the 
defendant upon any judgment or decree by a similar 
service upon the debtor owing the same.” (Italics 
ours.) 

In the case at bar the defendant in error, t|o sustain the 
priority of his execution, must show that it was actually 
levied within the meaning of the Code prior to the time of 
the levy under the attachment issued out of jthe Supreme 
Court of the District of Columbia. The property in ques¬ 
tion consists of “personal chattels” in the foihn of electric 
refrigerators. Under the writ of garnishment issued out 
of the Municipal Court, on which defendant’s jn error claim 
is based, no levy was made on the chattels. The only step 
taken by the defendant in error prior to the service of the 
attachment which was issued out of the Supreme Court 
of the District of Columbia was to have this writ of gar- 



16 


nishment served upon plaintiffs in error, who were in pos¬ 
session of the chattels or some of them. This was in no 
sense a levy upon the chattels in question as required by 
Title 24, Section 130 of the Code. That section requires 
such a levy to be “by the officer taking the same into his 
possession and custody unless the defendant shall give to 
the officer his undertaking. ’ ’ 

The defendant in error claims, however, that he is not 
restricted to a levy on personal chattels in the manner pro¬ 
vided by Title 24, Section 130, supra, and relies upon Sec¬ 
tion 287 of Title 24, which provides in part: 

“In all cases of attachment the plaintiff may exhibit 
interrogatories in writing, in such form as may be al¬ 
lowed by the rules or special order of the court, to be 
served upon any garnishee concerning any property of 
the defendant in his possession or charge or any in¬ 
debtedness of his to the defendant at the time of the 
service of the attachment or between the time of such 
service and the filing of his answers to said interroga¬ 
tories; and the garnishee shall file his answers under 
oath, to such interrogatories within 10 days after serv¬ 
ice of the same upon him. In addition to the answer 
to written interrogatories required of him, the gar¬ 
nishee may, upon motion be required to appear in court 
and be examined orally, under oath, touching any prop- 
ertv or credits of the defendants in his hands.’’ 

Admittedly in this jurisdiction it has been the practice 
to permit garnishees to be interrogated with respect to 
specific property of the defendant in their possession, as 
well as credits of the defendant. It is submitted, however, 
that the filing of such interrogatories does not create a 
lien upon the defendant’s personal property in the hands 
of the garnishee as of the date of the service of the writ of 
garnishment. Such lien can attach only after the garnishee 
has answered and a special writ of fieri facias issued and 



served upon the chattels involved. This, as ja matter of 
fact, is the actual practice which has been follbwed by the 
Municipal Court wherever a judgment of condemnation has 
been given with respect to specific personal projperty. 

Two other sections of the District of Columbia Code sup¬ 
port the position of plaintiffs in error. The Cbde provides 
that where an attachment has been levied ii\pon specific 
property a judgment of condemnation may bp entered on 
that property upon the return of the marshal. No such 
provision is found for a judgment of condemnation against 
a garnishee who shall have admitted property of the de¬ 
fendant (as distinguished from credits) in his hands. The 
pertinent provisions of the Code are as follows 

Title 24, Section 294: 


“ Judgment of condemnation of property. —-Where 
the attachment has been levied upon specific property , 
on the return by the marshal judgment of condemna¬ 
tion of the same may be entered, and so much thereof 
as may be necessary to satisfy the plaintiff’s judgment 
may be sold under a fieri facias; or if skid property 
shall have been sold under interlocutory jorder of the 
court, the proceeds, or so much thereof as may be nec¬ 
essary, shall be applied to the plaintiff’s dpim by order 
of the court.” (Italics ours.) 


Title 24, Section 295: 

“Judgment against garnishee .—If a garnishee shall 
have admitted credits in his hands, in answer to inter¬ 
rogatories served upon him, or the same shall have 
been found upon an issue made as aforesaid, judgment 
shall be entered against him for the amount of credits 
admitted or found as aforesaid, not exceeding the 
amount of the plaintiff’s judgment, and cpsts and exe¬ 
cution shall be had thereon, not to exceed the credits 
in his hands; but if said credits shall not be immedi¬ 
ately due and payable, execution shall be stayed until 
the same shall become due; and if the garnishee shall 

i 
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have failed to answer the interrogatories served on 
him, or to appear and show cause why a judgment of 
condemnation should not be entered, such judgment 
shall be entered against him for the whole amount of 
the plaintiff ’s judgment and costs, and execution shall 
be had thereon.” (Italics ours.) 

It will be noted, with respect to the last mentioned section 
that the Court is authorized to issue a judgment against 
a garnishee only if he “ shall have admitted credits in his 
hands * * or the same shall have been found upon an 
issue made as aforesaid.” It would seem to be apparent 
from an analysis of all of the aforementioned sections of the 
District of Columbia Code that Congress intended to pro- 

I 

vide and did provide two separate and distinct methods of 
enforcing judgments,—one by specific physical levy on 
goods and chattels of the defendant, and sale thereof under 
a judgment of condemnation of the property (Title 24, Sec¬ 
tions 286, 294); the other by attachment of credits of the 
defendant in the hands of a garnishee, and a judgment of 
condemnation against the garnishee —not the property it¬ 
self (Title 24, Sections 288, 295). The defendant in error 
did not make a levy upon the refrigerators in question within 
the meaning of the foregoing section. He did not there¬ 
fore acquire a lien upon the property referred to in the in¬ 
terrogatories attached to the garnishment as of the date of 
the service of that writ upon the garnishee, and the property 
in question was actually attached by physical levy made 
pursuant to order of the Supreme Court of the District of 
Columbia before possession of the property or any lien 
thereon was acquired in the Municipal Court proceedings. 
The lien of the garnishment, if any, could attach only after 
the issuance of a special writ of fieri facias following dis¬ 
closure by the garnishees that they had certain personal 
property of the defendant in their possession or control. 
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If the garnishees, having been interrogated With respect 
to the property of the defendant in their hancls, had pro¬ 
ceeded to sell this property to a third person, they might 
have been personally liable therefor to the defendant in 
error. But the garnishees happened also to be 'creditors of 
the judgment defendant. If the assets of the judgment de¬ 
fendant in their hands had been in the form of credits or 
moneys, they might have been set off by the garnishees in 
their answer. The assets being in the form <j>f property, 
the garnishees, creditors themselves of the judgment de¬ 
fendant, took appropriate means to attach and make phys¬ 
ical levy on the property in question as was their right and 
duty for the protection of their interest. Neither the equi¬ 
ties of the situation nor the law in such a ca^e favor the 
defendant in error. : 

There are a number of decisions in the courts relating to 
the time when a lien attaches under a writ of garnishment. 
Some of these decisions, it is admitted, hold tihat where a 
garnishee has property of the judgment defendant in his 
hands, a lien is created on that property as of the date of 
service of the writ upon the garnishees. Othef courts take 
the contrary view. In the last analysis this ca^e, of course, 
turns upon a construction of the special statutes now in 
force in the District of Columbia. 

The statutes in the District of Columbia are very similar 
to those existing in Montana, where the subject has been 
discussed in some detail in the following cases!: 

Williams v. Harris, 21 Mont. 374; | 

Wyman v. Jensen, 26 Mont. 227. 

In these cases the Montana court was not called upon to 
pass directly upon the question here in issue, but the posi¬ 
tion is taken by the court that the proper way to proceed 
against personal property is by specific levy and attach¬ 
ment and not by garnishment. 
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See also: 

Rodgers v. Olliver, 200 la. 869-872: 

“It is quite apparent that the judgment creditor ob¬ 
tained no rights by his attempted garnishment of the 
tenant in occupancy of the land. No lien is obtained 
on the property by the process of garnishment, but 
only a right to proceed against the garnishee per¬ 
sonally.’ ’ 

To the same effect is Bodge v. Knapp , 112 Mo. App. 513, 
522, from which opinion the following extract is taken: 

“The service of process of garnishment on appel¬ 
lant had the effect of attaching in their hands all per¬ 
sonal property, money, rights, credits, etc. of the de¬ 
fendant in the execution * * *; but did not create a 
specific lien in favor of the respondent upon the money 
or property * * * in the garnishee’s hands, but 

created only such a lien as gave the respondent the 
right to hold the appellant personally liable for it or its 
value. ’ ’ 

4. The Refrigerators located in Apartments occupied by 
Tenants were not subject to Attachment and Levy made by 
Writ of Garnishment served only against International 
Finance Corporation. 

Even if the service of the Municipal Court interroga¬ 
tories in question upon the plaintiffs in error as garnishees 
be considered as an attachment of “any property of the 
defendant in his (their) possession or charge” (see Title 
24, Section 287), there still remains the final question as to 
whether or not the refrigerators located in apartments 
occupied by tenants of plaintiffs in error are in the posses¬ 
sion or charge of the owners and, therefore, subject to 
attachment on a writ issued and served only against the 
plaintiffs in error as owners of the building. The Municipal 
Court writ was not served upon any of the tenants. 


It is submitted that the tenants in the variohs occupied 
apartments, and not the plaintiffs in error as owners of the 
building, were in possession of the refrigerators. If this be 
so no lien could possibly be created against those refrigera¬ 
tors by service of the Municipal Court writ on the plaintiffs 
in error. 

That a tenant in an individual apartment is in “ posses¬ 
sion’ ’ of that apartment cannot be questioned. The land¬ 
lord may not evict him or obtain possession of thb apartment 
except by the possessory actions provided by jaw. Is the 
situation any different with respect to the refrigerators 
located in the specific apartments? 

Counsel for the defendant in error relies upon, the decision 
of this Court in the case of Washington Loan &\Trust Com¬ 
pany v. Susquehanna Coal Co ., 26 App. D. C\ 149, where 
this Court held that a trust company might be interrogated 
with respect to a safe deposit box rented by a judgment 
defendant. That case, however, has no application to the 
situation here presented; for the renter of a safe deposit 
box is without access to his box except with the joint con¬ 
sent of the trust company and the company is therefore “in 
charge” of the box. 

Here, however, a tenant in an individual apartment has 
exclusive control of his apartment. The resident manager 
testified that she would not attempt to enter ajn apartment 
occupied by a tenant without the tenant’s consent (R. 28). 
The situation is not changed by the fact that jhe plaintiffs 
in error as owners of the building are charged with the duty 
of keeping the refrigeration units in repair, anpi might with 
the consent of the tenant, substitute another unit in any 
particular apartment. Each tenant still remains in ex¬ 
clusive possession of the refrigerator located in his apart¬ 
ment so long as his tenancy continues. 

In the case of Miles v. Janvrin, decided by the highest 
court of Massachusetts and twice reported (1$6 Mass. 431; 
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200 Mass. 514), the tenant had leased a house from a land¬ 
lord who had agreed to repair the steps to the house. The 
tenant moved in before the repairs were made and was 
injured by reason of the fact that the repairs to the steps 
had not been made. In discussing liability of the landlord 
to the tenant in a suit for damages brought by the latter, 
the court said: 

44 The control of the premises that the landlord re¬ 
tains in such cases is not a control that takes them out 
of the possession of the tenant * * * but only con¬ 
trol so far as is necessary for making proper inspec¬ 
tion and keeping them in a safe condition. The tenant 
could maintain trespass quare clausum against a 
stranger coming upon the premises, as well under such 
an arrangement as if the landlord made no repairs.’’ 

It is submitted that the right of the defendant in error 
to attach a refrigerator in an apartment occupied by a ten¬ 
ant was one that could only be exercised by a writ served 
upon the tenant himself. 

It should be said in passing that the argument in this 
section of this brief applies only to six of the refrigerators 
which were located in apartments occupied at the time the 
service was made, and not to the eight refrigerators which 
were in vacant apartments. 

Conclusion. 

For the foregoing reasons, it is respectfully submitted 
that the judgment of the Municipal Court should be 
reversed. 

Chas. A. Douglas, 

Edmund D. Campbell, 
Attorneys for Plaintiff in Error . 

Douglas, Obear, Morgan & 

Campbell, 

Of counsel. 
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Court of Appeals, district of Coluntfua 


April Term, 1934. 


No. 6167. 


International Finance Corporation, a corporation, 
Ernest E. Herrell and P. Raymond Boesch, 
Garnishees, Plaintiffs in Error, 


vs. 


Henry K. Jawish, Defendant in Error . 


BRIEF ON BEHALF OF DEFENDANT IN [ERROR. 


STATEMENT OF FACTS. 

In the Municipal Court the defendant in ^rror ap¬ 
peared as plaintiff, the plaintiffs in error appeared as 
garnishees, and Eugene A. Smith, Inc., appeared as de¬ 
fendant, and this designation will be hereafter em¬ 
ployed. The statement of fact as set forth in | the gar¬ 
nishees’ brief is substantially correct, with tlje excep¬ 
tion that counsel for garnishees have omitted to refer 
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to very material facts in the case, to which the Court’s 
attention will be hereinafter directed. The legal con¬ 
clusions of counsel contained in said recital of the facts 
are, of course, not admitted. 

ARGUMENT. 

The only testimony adduced at the trial below ap¬ 
pears on pages 28 and 29 of the record. The two wit¬ 
nesses in question were offered on behalf of the gar¬ 
nishees. All of the other material facts in the case 
were embodied in stipulations between counsel for the 
respective parties, these stipulations appearing at 
pages 23 to 27, inclusive, of the record. Counsel for 
the garnishees, at page 3 of their brief, refer to the 
writ of attachment which was issued from the Munic¬ 
ipal Court on August 28th, 1933, and apparently would 
have the Court infer that the effect of this process was 
only to attach credits. A reference to addition to 
record (2 and 3) will disclose that by virtue of the 
writ the marshal for the District of Columbia was com¬ 
manded to attach THE GOODS, CHATTELS AND 
CREDITS of the defendant, and in the notice which 
was served on the garnishees they were notified that 
any property or credits of defendant were seized by 
virtue of the writ of attachment in question. 

Counsel for the garnishees, at page eight of their 
brief, suggest that there are four propositions of law 
involved, and the contentions advanced will be dealt 
with by counsel for plaintiff in the adopted order. 
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1. THE FIRST CONTENTION ADVANCED BY 
COUNSEL FOR THE GARNISHEES isj THAT 
THE REFRIGERATION UNITS WERE NOT THE 
PROPERTY OF EUGENE A. SMITH, INC., HAV¬ 
ING BEEN ABANDONED BY IT, AND WERE, IN 
FACT, THE PROPERTY OF THE INTERNA¬ 
TIONAL FINANCE CORPORATION, GARNI¬ 
SHEE. | 

The stipulation filed in the Court below (r. 23, 24 
and 25) shows that premises number 3624 Connecticut 
Avenue, Northwest, in which the refrigeration units 
were located, were foreclosed on September |29, 1932, 
so that the Statute of Limitations had not fun so as 
preclude Eugene A. Smith, Inc., from regaining pos¬ 
session of the units from the garnishees. Hovrever, 
there were more substantial grounds in support of 
plaintiff’s contention that there had been no abandon¬ 
ment. The only testimony offered by the garnishees 
to show abandonment is that of P. Raymonp Boesch 
and Susan Baker (r. 28 and 29). The formet was one 
of the garnishees below, and the sum and substance of 
his testimony is that no one to his knowledge }iad made 
any claim of title to or demand for possession of any 
of the electric refrigerators since the date of foreclo¬ 
sure. Susan Baker, the other witness, testified that 
she had been employed by the International Finance 
Corporation since May 1st, 1933, and that Oiace that 
date no one to her knowledge had made any demand 
or claim to possession of the refrigerators involved. 
There was introduced in evidence, on behalf of plain¬ 
tiff a letter dated October 16, 1933 (r. 26), \yhich was 
written by Bernard I. Nordlinger, a member of the 
bar of the District of Columbia, and who, it was stip¬ 
ulated, was attorney for Eugene A. Smith, Ipc., defen- 


4 


dant, and had authority to write such a letter, to 
* 

Messrs. Douglas, O’Bear and Douglas, who repre¬ 
sented the International Finance Corporation, one of 
the garnishees, and who also represented said corpora¬ 
tion in the Supreme Court suit filed by it against 
Eugene A. Smith, Inc., in which the levy was made on 
the refrigerators. It was also stipulated that counsel 
for the International Finance Corporation had author¬ 
ity to agree to the terms contained in said letter and 
did in fact agree to the same (r. 27). 

The Court found that the evidence did not support 
the contention of the garnishees that the property had 
been abandoned (r. 29). Manifestly, the Court’s find¬ 
ing was in all respects correct, insofar as the facts 
were concerned, as the letter heretofore referred to 
clearly shows that negotiations were pending between 
the International Finance Corporation, one of the gar¬ 
nishees, and Eugene A. Smith, Inc., the defendant be¬ 
low, which negotiations were had at the very time the 
question of priority of liens was awaiting determina¬ 
tion in the Municipal Court. In other words the writ 
of garnishment was served on August 28, 1933, and 
the attachment before judgment suit was instituted 
on August 31, 1933, and the letter to which reference 
has heretofore been made was written on October 16, 
1933, and by its terms the defendant, Eugene A. Smith, 
Inc., offered to transfer to the International Finance 
Corporation by a bill of sale, and to assign all of its 
right, title and interest to the electric refrigeration 
units to the International Finance Corporation, one of 
the garnishees, if the latter would accept such assign¬ 
ment and bill of sale in full satisfaction of the suit 
instituted by the International Finance Corporation 
in the Supreme Court of the District of Columbia 
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against Eugene A. Smith, Inc., in which suit the refrig¬ 
erators were attached as being the property of the 
defendant, Eugene A. Smith, Inc. This letter indis¬ 
putably shows that insofar as the International Fi¬ 
nance Corporation was concerned, it clearl^ recog¬ 
nized that the property had not been abandoned be¬ 
cause said corporation, in the suit instituted ;by it in 
the Supreme Court of the District of Columbia^ for the 
manifest purpose of defeating plaintiff’s Municipal 
Court garnishment, had agreed to accept a billl of sale, 
and to take said refrigerators in full satisfaction of 
the Supreme Court case. If the International Finance 
Corporation had a good title by abandonment, tvhy was 
it necessary, or why did it think it essential t<j) have a 
bill of sale, transferring the equipment to it? 

THE INTERNATIONAL FINANCE CORPORA¬ 
TION WAS ESTOPPED, AS A MATTER OF LAW, 
TO CLAIM ABANDONMENT OF THIS j PROP¬ 
ERTY. 

In the Supreme Court suit, instituted by tfye Inter¬ 
national Finance Corporation, one of the garnishees, 
against Eugene A. Smith, Inc. (r. 20), the United 
States Marshal was commanded to 4 ‘attach, ^eize and 
take into your custody the defendant’s Eugene A. 
Smith, Inc., a corporation, lands, tenaments, 
and credits, which shall be found in this 
* * It is well to bear in mind that this (suit was 
filed three days after the garnishment had beern served 
on the very plaintiff appearing therein and approx¬ 
imated seven davs before the answer of the Inter- 
national Finance Corporation as garnishee y^as filed 
in the Municipal Court proceeding. 


property 

District. 
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Counsel for Henry K. Jawish, plaintiff below, re¬ 
spectfully contend that the International Finance Cor¬ 
poration, by causing the refrigerators to be levied 
upon as the property of Eugene A. Smith, Inc., thereby 
assumed a definite judicial stand and made a judicial 
admission that the property was the property of Eu¬ 
gene A. Smith, Inc., and consequently the said Inter¬ 
national Finance Corporation was estopped to deny 
ownership of the refrigerators in Eugene A. Smith, 
Inc. Even if there were no estoppel, there was a ju¬ 
dicial admission by the International Finance Cor¬ 
poration that the property belonged to Eugene A. 
Smith, Inc., and that such admission was binding upon 
the party making it. 

In Bigelow on Estoppel, at pages 717-719, the law 
is stated: 

“It may accordingly be laid down as a broad 
proposition that one who, without mistake induced 
by the opposite party, has taken a particular po¬ 
sition deliberately in the course of litigation must 
act consistently with it; one can not play fast and 
loose. * * * Nor can either party act inconsistently 
with the material allegations of his own plead¬ 
ings. 9 ’ 

i 

In Ramsey vs. Henderson, 91 Mo. P. 561, at P. 565, 
the Court held that the parties are bound by their 
pleadings, and Courts can not disregard them, or give 
relief in conflict with and inconsistent with their state¬ 
ments of fact and admissions. 

In 22 C. J., Sec. 370, P. 330, the rule is stated as fol¬ 
lows: 


/ 


“When a judicial admission is once made, it is, 
unless the Court permits it to be withdrawn as 
having been made by mistake or improvidently, 
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binding upon the parties and counsel and even on 
the Court itself, except as to matters of la'jv.” 

* i 

In the case of R. R. Co. vs. McCarthy, 96 U. J3. 258, 
defendant pleaded in the lower court that it could not 
forward cattle on Sunday for want of cars, jin the 
upper court it tried to set up the illegality of jsuch a 
shipment on Sunday under the laws of West Virginia. 
The Supreme Court held that this could not H done, 
saying, P. 267: j 

“ Where a party gives a reason for his Conduct 
and decision touching anything involved ip a con* 
troversy, he can not, after the litigation has begun, 
change his ground and put his conduct upon an¬ 
other and different consideration. He is pot per¬ 
mitted thus to mend his hold.” ! 

i 

THE INTERNATIONAL FINANCE CORPORA¬ 
TION FAILED TO SUSTAIN THE BURDEN OF 
SHOWING AN ABANDONMENT. 

The authorities are unanimous in their declarations 
that abandonment means an absolute relinquishment, 
a giving up, a total disregard, a dedication to tfie pub¬ 
lic. “There can be no abandonment to a particular 
person or for a consideration.” 1 C. J. 5 (italicfe ours). 

In Harper Brothers vs. M. A. Donohue Company, 
144 Fed. 498, the Court said: 

“To constitute abandonment there mu|st be a 
clear, unequivocal and decisive act of the, 1 person 
entitled, showing a determination not to ijave the 
right relinquished.” 

In Masson vs. Anderson, 3 Baxt. (Tenn.) 29C)[ quoted 
with approval in Dawson vs. Daniel, 2 Flipp (U. S.) 
309, it is said: 
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“Abandonment or waiver of a right important 
to parties can not be made out by uncertain im¬ 
plication, but ought clearly to appear. To consti¬ 
tute 1 such a waiver of a benefit there must be a 
clear, unequivocal and decisive act of a party, an 
act Which shows a determination not to have the 
benefit intended.” 

Eads vs. Brazelton, 22 Ark. P. 499, at P. 509, holds 
that: 


“Property is said to be abandoned when it is 
thrown away, or its possession is voluntarily for¬ 
saken by the owner.” 

See also 1 R. C. L. P. 2, Sec. 2, and Pages 4 and 5, 
Sees. 5 and 6. 

In the case of Wilson vs. Colorado Mining Co ., 227 
Fed. 725, the Court said: 

“The test of abandonment of property is the 
existence or non-existence of the intent to aban¬ 
don. The presumption is that the owner of prop¬ 
erty or of right to property intends to preserve 
them, because this is the customary purpose of 
such owners, and the burden is on him who alleges 
abandonment clearly to establish the intent to 
abandon by evidence sufficient to overcome this 
strong natural presumption.” 

In Talley vs. Drumheller, 143 Va. 439, it is held that 
abandonment of tangible personal property means 
that thb owner thereof voluntarily relinquishes posses¬ 
sion thereof with intention of terminating his owner¬ 
ship, and with no intention of vesting title in another. 

In other words, it is clear that, under the authorities, 
in order to constitute an abandonment there must be 
an abandonment to the whole world, and not to any 
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particular person, and that the presumption is hgainst 
abandonment, and the party asserting that sucli is the 
case has the burden of proving the abandonment by 
evidence sufficient, as the authorities say, to overcome 
this strong presumption. 

It results from the foregoing that there Vas no 
abandonment in fact, because no sufficient testimony 
was introduced to show any such abandonment, but, 
on the contrary, the letter hereinbefore referred to, 
as well as the writ from the Supreme Court, which 
was introduced in evidence (r. 20-21), clearly shows 
that the International Finance Corporation at a^l times 
recognized the refrigeration units as the property of 
Eugene A. Smith, Inc., to such an extent that ihe In¬ 
ternational Finance Corporation, after the garnish¬ 
ment had been served on it, made an actual levy on the 
units as the property of Eugene A. Smith, Inp., and 
thereafter, while the priority of liens was awaiting 
determination, the said Finance Corporation jsought 
to acquire a bill of sale for the refrigerators. 

The case of Iloltzman vs. Douglas, 168 U. |3. 278, 
referred to at page 10 of garnishees’ brief, has no ap¬ 
plication whatsoever to the controversy herein in¬ 
volved. That case was an action of ejectment. The 
defense interposed was adverse possession. Defen¬ 
dant made out his title by showing a notorious, exclu¬ 
sive, continuous and adverse possession of the prop¬ 
erty in controversy for more than twenty years prior 
to the bringing of the action. The errors assigned 
dealt with the instructions of the Court to th4 jury, 
but the Supreme Court held that the instructions were 
correct. 
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2. THE SECOND PROPOSITION ADVANCED 
BY COUNSEL FOR THE GARNISHEES IS, IN 
SUBSTANCE, THAT THE SUPREME COURT 
WAS VESTED WITH EXCLUSIVE JURISDIC¬ 
TION TO HEAR AND DETERMINE THE QUES¬ 
TION OF PRIORITY OF LIENS. 

Counsel for the garnishees attempt to argue this 
point by virtue of Assignment of Error No. 6 (r. 19). 
We respectfully contend that this Assignment is 
couched in general terms, and is not comprehensive 
enough to support the proposition now being advanced 
under it. 

In addition the record does not justify any such 
conclusion. It was incumbent upon Henry K. Jawish, 
plaintiff below, to notify the United States Marshal 
and the International Finance Corporation, as plain¬ 
tiff in the Supreme Court suit, of the previously ac¬ 
quired jurisdiction of the Municipal Court, and a ref¬ 
erence to the petition filed by Henry K. Jawish in said 
Supreme Court proceeding (r. 11 to 13) clearly shows 
that the question of superiority of attachment was 
pending in the Municipal Court at the time the petition 
was filed in the Supreme Court case. Paragraph 5 of 
the petition in question (r. 13) reads as follows: 

i 

“5. Petitioner further states that he has hereto¬ 
fore filed a traverse to the answers of said gar¬ 
nishees in said Municipal Court proceeding, 
wherein he has denied the allegations set forth 
in said garnishees’ answers, and the issue thereby 
made is now pending for trial in said Municipal 
Court.” 

The record shows (r. 7) that Henry K. Jawish in 
the Municipal Court proceeding filed a traverse to the 
garnishees answers on September 22, 1933. The case 
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of liar kin vs. Brundage, 276 U. S. 56, admonishes that 
full disclosure should be made of what has 'tween done 
in another court withdrawing the subject-matter from 
the jurisdiction of the court later applied Ifo, and it 
was therefore clearly incumbent upon Jawish to file 
this petition in the Supreme Court case, so that the 
tribunal in question and the officers thereof would be 
put on official notice of the pendency of the Municipal 
Court proceedings. A reference to the petition will 
show that it asks no affirmative relief, but is merely in 
the nature of a notice to the Supreme Coijrt of the 
prior acquired jurisdiction of the Municipal Court. 
Had Henry K. Jawish failed to file such a petition, 
the Supreme Court, and the officers thereof, bould have 
and would have proceeded to a final determination of 
the case and could have and would have sold the refrig¬ 
erators, without reference to the Municipal Court pro¬ 
ceedings. In addition, the Municipal Court ^as vested 
with exclusive jurisdiction, because the amount in 
controversy was less than $1,000.00, and by simply fil¬ 
ing a notice of the pendency of the Municipal Court 
proceedings, the plaintiff in said Municipal Court 
suit did not confer jurisdiction on the Supreme 
Court of the District of Columbia, which it otherwise 
did not possess. 

The cases cited by counsel for garnishees ^t page 12 
of their brief have no application whatsoever. 

The case of United States v. West, 34 App. D. C. 
13, was a case wdiere the Court held that tfie Juvenile 
Court was totally without jurisdiction. Iii that case 
a writ of certiorari was directed by the Supreme 
Court of the District to the Juvenile Court bf the Dis¬ 
trict, to review certain proceedings in the latter Court. 
The appellee, West, was tried on information in the 
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Juvenile Court for failing to support and maintain his 
wife. The United States moved to quash the writ, 
which motion was overruled. The Court of Appeals 
affirmed the action of the lower court, saying, page 18: 

i 

“We conclude therefore that the Juvenile Court 
was totally without jurisdiction to inquire into 
the charge preferred against the appellee; that it 
was an inferior Court of special, limited jurisdic¬ 
tion, and that the writ of certiorari was properly 

issued by the Supreme Court of the District. 
# * * ? ? 

The case of Pitts vs. Peak , 60 App. D. C. 195, like¬ 
wise cited by opposing counsel, is also inapplicable be¬ 
cause in that case all that the Court held was that the 
Supreme Court of the District of Columbia was a 
proper tribunal, under the acts of Congress, for the 
trial of offenses which outside the District would be 
triable in a District Court. The other case cited on 
this point, namely, O’Donocjhue vs. U. S., 289 U. S. 
516, merely holds that the Supreme Court of the Dis¬ 
trict of Columbia is a constitutional court, and conse¬ 
quently the Judges salaries can not be diminished by 
Act of Congress during their tenure of office. 

3. THE THIRD PROPOSITION ADVANCED BY 
THE GARNISHEES IS THAT THE LEVY UNDER 
THE SUPREME COURT PROCEEDINGS ON AU¬ 
GUST 31ST, 1933, WAS SUPERIOR TO THE LEVY 
MADE UNDER THE WRIT OF GARNISHMENT 
SERVED UPON THE GARNISHEES ON AU¬ 
GUST 28, 1933. 

The law on this subject is well settled in this juris¬ 
diction not only by the provisions of the Code, but as 
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well by the decision of this Court in the case <j)f Wash¬ 
ington Loan and Trust Company vs, Susquehdnna Coal 
Company, 26 App. D. C. 149. In that case the Court 
was called upon to interpret the provisions of Section 
447 of the 1901 Code, which is the same as Section 123, 
Title 24, of the 1929 Code, and also Section 10$9, which 
is the same as Section 287, Title 24, of the 1^29 Code. 
In the case in question the Court said, page 1^3: 

“The Code of the District of Columbia liberally 
provides for reaching the debtor’s goodsj chattels 
and credits by garnishment, and the several sec¬ 
tions, taken together, define the possession of per¬ 
sonal property which will make a third person lia¬ 
ble as garnishee. 

With the writ of attachment and garnishment in 
all cases, the plaintiff may exhibit interrogatories 
to be served on any garnishee concerning any 
property of defendant in his possession ot charge, 
and the garnishee may be examined orally touch¬ 
ing any property or credits of the defendant in 
his hands, D. C. Code, Section 447. 

The plaintiff may exhibit interrogatories to be 
served upon any garnishee concerning any prop¬ 
erty of the defendant in his possession or charge. 
D. C. Code , Section 1089. * * * Property of a de¬ 
fendant in a safe deposit box of a trust company 
is either in the possession of the defendant or in 
the possession of the trust company. 1^ it is in 
the possession of the defendant, under the Code, 
it appears liable to attachment and execution. If 
it is in the possession of the trust company, such 
company may be garnished therefor , as iy\ posses¬ 
sion of personal property of the defendant capa¬ 
ble of being seized and sold on execution (Italics 
ours.) 

See also Smith , et al., vs. Shapiro, 61 App. Ip. C., 66. 
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It is submitted if the contents of a safe deposit 
box can be garnished in the hands of a trust company, 
it necessarily follows that refrigeration units which 
are in the care and control of a person other than de¬ 
fendant and are owned by the latter can be subjected 
to the same process. 

In this connection the Court’s attention is respect¬ 
fully invited to the fact that at the time of the levy, 
in the Supreme Court case, no judgment had been ob¬ 
tained b jr the International Finance Corporation, but 
the levy was one made under a writ of attachment be¬ 
fore judgment because the defendant Eugene A. Smith, 
Inc., was a foreign corporation. Opposed to this, 
Henry K. Jawish had actually obtained a judgment in 
the Municipal Court which was unsatisfied, and the 
Court’s attention is respectfully invited to Title 24, 
Section 278 of the Code, which provides as follows: 

“An execution issued on a judgment of the Mu¬ 
nicipal Court shall not be a lien on the personal 
property of the judgment defendant except from 
the time when it is actually levied, and then it shall 
have priority over any execution issued out of said 
Supreme Court after said levy. It shall not be 
levied on real estate.” 

Section 288 of the same Title (Section 1090 of the 
1901 Code) provides how attachments shall be levied 
and in substance says that they shall be levied by serv¬ 
ing the garnishee with a copy of the writ of attachment 
and a notice “that any property or credits of the de¬ 
fendant in his hands are seized by virtue of the at¬ 
tachment.” (Italics ours.) 

Section 286 of the same title (Section 1088 of the 
1901 Code) provides: “An attachment may be levied 
upon the judgment debtor’s goods, chattels and cred- 




its.” Manifestly this must comprehend attachments 
by way of garnishments because that is the only 
method by which a credit could be reached. 

Section 287 of Title 24 (Section 1089 of the 1901 
Code) provides that: “In all cases of attachment the 
plaintiff may exhibit interrogatories in writing * * * 
to be served upon any garnishee concerning any prop¬ 
erty of the defendant in his possession o f charge 
(Italics ours.) 

As the Court of Appeals has said, these several Sec¬ 
tions construed together make liberal provision for 
reaching the property of the judgment debtor by the 
process of garnishment. 

Section 278, supra, says that the execution out of the 
Municipal Court shall have priority over an^ execution 
issued out of the Supreme Court, provided a levy has 
been made in the Municipal Court proceeding, and in 
this case the levy was made by serving the writ of 
garnishment on the garnishees on August 28, 1933. 
It is therefore apparent that the service of tie garnish¬ 
ment on the 28th day of August placed the property in 
custodia legis, and subsequent garnishment^ or attach¬ 
ments were subordinate to the lien thus created. The 
question of the superiority of a lien created by gar¬ 
nishment over that of a subsequent attachment and 
actual levy has been before the Courts on numerous 
occasions and the overwhelming weight of: authority 
supports the proposition that the lien created by the 
garnishment first served, is superior to hny actual 
levy thereafter made on the same property. 

In Drake on Attachments , 5th Ed. at page 237, Sec¬ 
tion 270, the author states the rule as follows: 

“These rules refer to seizures of goods, and not 
to cases where property is attached by bne officer, 


16 


by garnishment of the individual in whose posses¬ 
sion it may be, and afterwards by another officer, 
by actual seizure and removal thereof from the 
garnishee’s possession. This, though a proceed¬ 
ing not by any means to be approved, and where 
the writs issue from different jurisdictions, wholly 
inadmissible, yet may, it seems, be done, when the 
two writs proceed from the same jurisdiction. The 
officer making the seizure of the goods, will hold 
them subject to the prior lien of the garnishment. 
He must keep them until the result of the gar¬ 
nishment is ascertained; when, if the garnishee be 
charged in respect of them, the officer will be bound 
to restore them to him and suffer them to be sold; 
and if he fail to do so he will be liable to the gar¬ 
nishee, or to the plaintiff in the garnishment. * * * 
44 So it has been held that garnishment has the 
effect to place the property in the garnishee’s 
hands in the custody of the law and that an officer 
has no right after the garnishment, to take the 
property from the garnishee. But in Massachu¬ 
setts it was decided that, though garnishment is 
an attachment of the effects in the garnishee’s 
hands, yet they may be attached and taken into the 
possession of the officer, subject to the lien of 
the creditor who effected ths garnishment. * * *” 
Same author Sec. 251 at page 215, 

4 ‘From the time of the garnishment, the effects 
in the garnishee’s possession are considered as in 
custodia legis, and the garnishee is bound to keep 
them in safety, and, it was said by the Supreme 
Court of the TJ. S. (Brashear v. West, 7 Peters 
608), is not at liberty to change them, to convert 
them into monev, or to exercise anv act of owner- 
ship over them. He acquires a special property 
in thbm, as agent of the Court, and is entitled to 
hold them until the question of his liability is de¬ 
termined, as well against the defendant as against 
any subsequent purchaser or pledgee. * * * He 
(the garnishee) has no right to return to the de- 
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fendant any of the effects of the latter w^ich were 
in his hands when he was garnished—noif can they 
be lawfully levied on and taken out of h|s posses¬ 
sion; but if that should be done the officer seizing 
must hold them subject to the lien of th$ creditor 
who effected the garnishment. Same author, Sec. 
453, p. 367. * * * 

“As to the general basis of a garnishee’s lia¬ 
bility it will be found on examination, that what¬ 
ever else may, under particular statutes, author¬ 
ize his being charged, there are two comprehen¬ 
sive grounds, common to every attachment system, 
viz., (1) His possession when garnished of personal 
property of the defendant capable of bei[ng seized 
and sold on execution; and (2) His liability ex 
contractu, to the defendant whereby the letter has, 
at the time of the garnishment, a cause action, 
present or future against him. In some States he 
may be charged in respect of real estate t>f the de¬ 
fendant in his hands; and in some on account of 
choses in action; but aside from such special pro¬ 
vision, the language used in defining his! liability, 
though varied, and often cumulative will on ex¬ 
amination be found to resolve itself, in each case, 
into those two general grounds; whicl^ may be 
considered as fully embraced in any system which 
provides no more than that one having ‘goods, 
effects, or credits’ of the defendant in his posses¬ 
sion may be charged as his garnishee, ^he addi¬ 
tion of the word ‘money’ or ‘chattels’ j>r ‘prop¬ 
erty’ or ‘rights’ which is frequently founp, or that 
of all of them is not conceived to enlarge, in legal 
construction, the basis aifored by the comprehen¬ 
sive terms ‘goods, effect or credit.’ Efence the 
general applicability of the decisions it Massa¬ 
chusetts and Maine where, under statuses using 
those words, it has been uniformly heldl that, to 
charge a garnishee, the defendant must either have 
a cause of action against him, or the garnishee 
must have in his possession personal property be- 
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longing to the defendant capable of being seized 
and sold on execution. And the same rule pre¬ 
vails in New Hampshire and Vermont where ‘any 
person having in his possession mony, goods, chat¬ 
tels, rights or credits’ of the defendant may be 
charged as garnishee. And, when this possession 
exists, the possessor cannot escape the operation 
of the garnishment on the ground that the prop¬ 
erty for which it is sought to charge him might 
have been attached by levy.” Same author, Sec. 
463, pp. 377-378. 

“Since property which has been levied on in 
garnishment proceedings is regarded as in cus- 
todia legis, although in the hands of the garnishee, 
the garnishee is ordinarily regarded as entitled to 
retain the possession of the property as against 
subsequent levies of attachment or execution.” 28 
C. J. 266. See: Burlingame v. Bell y 16 Mass. 318 ; 
Sweet v. Brown y 5 Pick 178 (Mass); Rockivood v. 
Varnum, 17 Pick 289 (Mass.). 

In the case of North field Knife Co. et al., vs. Shag- 
ieigh y 24 Neb. 635, the plaintiff had garnished a certain 
stock of goods as the property of Duke in the hands of 
one Wise. Wise admitted that he had the property. 
Certain other persons obtained judgments against 
Duke and caused the stock of goods in the hands of 
Wise to be taken by the constable on a writ of execu¬ 
tion. The plaintiff sought to enjoin the attaching cred- 
itors from disposing of the garnished goods and asked 
the Court,to pass on the priority of the several liens, 
the question being, whether service of a notice upon a 
garnishee creates a lien on the goods of the debtor in 
his hands, (p. 637). The Court answered the question 
in the affirmative (p. 638), saying: 

“We hold, therefore, that garnishment is an at¬ 
tachment of the goods in the hands of the gar- 
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nishee, and that such goods are not subject to 
levy and sale upon process thereafter levied, dur¬ 
ing the continuance of said attachment. 7 ’ 

Schole field vs. Bradlee, 8 Mart. (La.) 495 (1820). 

Facts: On December 23, 1818, certain property of 
defendant was garnished by appellees in hands of one 
J. W. Hyde. On Jan. 7, 1819, Hyde, the garnishee, 
answered and admitted possession of the property. 
On Jan. 9, 1819, the appellants had the marshal ac¬ 
tually take the property from Hyde, the garnishee. 

Contention : Appellants claim that their attach¬ 
ment is superior to the garnishee process because they 
have the actual physical possession of the disputed 

property under their writ. 

■ 

Held: “We think, however, not only thht an at¬ 
tachment in the hands of a garnishee is sufficient to 
place the property in the custody of the law, but that, 
after the service of such an attachment, thp sheriff 
had no right to go and take the property fromj the gar¬ 
nishee, without a further order of the court; <^nd that, 
by taking it, he has neither bettered the situation of 
these plaintiffs (appellants) nor made the conditions 
of the others (appellees) worse.” 

The decision of the lower court awarding t[he prop- 
ertv to the garnisher was, therefore, affirmed. | 

Barton et al. vs. Spencer et al., 3 Okl. 270 (1895). 

Facts: Barton Bros, filed suit against P. S. Kern 
and garnisheed certain property in hands if L. M. 
Spencer. Barton Bros, filed a traverse to the answer 


of the garnishee and asked the court to rhake the 
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sheriff a party to the issues thus raised because the 
property garnisheed in Spencer’s possession had been 
taken from Spencer by subsequent attachment. 

Question: “ There is but one question for us to 
decide, and that is, did the service of garnishment sum¬ 
mons upon Spencer prior to the service of the writs of 
attachment and executions, have the effect of a lien 
upon the property held by Spencer in favor of the gar¬ 
nishee creditors?” (Pages 273-274.) 

Decision: 

“To s^y that a creditor may have process against 
a party holding property of debtor and to follow that 
with the assertion that a subsequent attaching creditor 
may seize and hold the propty so discovered by the gar¬ 
nishment process and thus take it out of the power of 
the party garnisheed to apply the property to the sat¬ 
isfaction of the debt of the creditor who first found 
the property, is equivalent to saying that such credi¬ 
tor shall not be entitled to proceed by garnishment, as 
such conclusion would put it out of the power of the 
garnishee to respond in satisfaction of the debt, except 
as, in this case, the court rendering judgment in favor 
of the attaching creditors, thereby giving them the 
property, should also render a personal judgment 
against the party garnisheed. In such case the efficacy 
of the garnishment proceedings would depend upon the 
solvency of the person garnisheed. Clearly not con¬ 
templated by the statute, because the right to a judg¬ 
ment is often contingent upon finding property in the 
hands of the party garnisheed. And such judgment 
may be for the property.” 
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Property was awarded to the person issiiing the 
garnishment. 

This case approved in Berry-Beall Dry Gootys Co. v. 
Adams , 87 Okla., p. 291 (1922), containing clehr state¬ 
ment of the law as applied to garnishment. 

Beamer vs. Winter , 41 Kan. 596. 

4 4 * * * the effect of the garnishment was to place 
the personal property of the debtor in the gar¬ 
nisheed hands, in the custody of the law, from the 
date of the service of the notice of the summons. 
The service of the garnishee notice or Summons 
is a constructive attachment or seizure.” 

I 

Focke et al. vs. Blum et al., 17 S. W. 770 (Tbxas). 

i 

In this case Blum brought suit against Reynolds & 
Liston and garnisheed certain property of th^ latters’ 
in hands of J. W. Scott. Appellant likewise brought 
suit against Reynolds and Liston and, by attachment, 
took the property already under the garnishment from 
Scott’s possession. 

Blum brought suit against Focke for conversion and 
recovered. The suit was on the theory that the prop¬ 
erty garnisheed was in the custody of the law and that 
Focke’s trespass and conversion of this property ef¬ 
fectually deprived Blum of his security as Reynolds & 
Liston were insolvent and Scott, garnishee, w^s not lia¬ 
ble for the debt otherwise than as garnishee. The deci- 
sion of the lower court was affirmed on appeal. 

The Court in its opinion (17 S. W. 770, 771) said: 

4 4 The service or levy of the writ of garnishment, which 
has been declared by our supreme court to be 4 in such 
case virtually a process of attachment,’ had fhe effect 
of placing the property of the debtor in the hands of 
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the garnishee at the time in custodia legis, and creating 
at least a right ad rem or ‘ quasi lien’ upon the effects 
or property in favor of the plaintiffs in the writ to 
secure the payment of the debt sued upon (and evi¬ 
denced by a valid judgment), superior to the rights of 
other creditors subsequently attaching the property.” 

The foregoing decisions are but the common-sense 
application of judicial principles. If it be true that 
a garnishment creates no lien, then the garnishment 
process may just as well be dispensed with. Or if a 
garnishee, after the garnishment has been served on 
him, can file suit against the same defendant and levy 
upon the*same property which had theretofore been 
attached in the garnishee’s hands by the writ of gar¬ 
nishment, and thus defeat the prior rights of the plain¬ 
tiff issuing the garnishment, then the process of gar¬ 
nishment will be of no avail to judgment creditors at¬ 
tempting to enforce a judgment by this means. 

At pages 17 and 18 of the garnishees’ brief it is 
argued that because under Section 294, Title 24 of the 
Code, the property after being condemned may be sold 
under a fieri facias that it necessarily follows that the 
attachment of the Supreme Court is superior. There 
is no merit in this contention because the same rule 
applies in the Supreme Court and if property is gar¬ 
nisheed in that Court, the same fieri facias would have 
to be issued and furthermore this is a procedural pro¬ 
vision of the code and not one effecting the inherent 
rights of the parties. The lien was created, as has 
been shown by the foregoing authorities, at the time 
of the service of the garnishment and the effect of the 
garnishment was to place the property in custodia 
legis and it did not require the provisions of Title 24, 
Section 294, to create this lien, but only provided 
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means of enforcing the lien previously created by the 
service of the garnishment. 

At page 19, counsel for the garnishees cite the case 
of Williams vs. Harris , 21 Mont. 374, and the case of 
Wyman vs. Jensen , 26 Mont. 227. Neither pf these 
cases is in point. The statutes in the District of Co¬ 
lumbia are entirely dissimilar to those existing in 
Montana, and a reference to the Wyman case "will show 
that the Court had under consideration the provisions 
of Section 186 of the Code of Civil Procedure, which 
provides: 

“3. Personal property capable of manual de¬ 
livery shall be attached by taking it into Custody. 

# * # 

“5. Debts and credits and other personal prop¬ 
erty not capable of manual delivery shall be at¬ 
tached by leaving with the person owipg such 
debts, or having in his possession or ufider his 
control such credits and other personal property, 
or with his agent, a copy of the writ, and a notice 
that the debts owing by him to the defendant, or 
the credits and other personal property in his 
possession, or under his control belonging to the 
defendant are attached in pursuance to such 
writ.” 

The case of Rodgers vs. Oliver , 200 Iowa 869, cited 
at page 20 of garnishees’ brief was an action to fore¬ 
close a real estate mortgage. The mortgage dxpressly 
pledged the rents, profits and possession of the prem¬ 
ises in controversy. An attempt was made! to levy 
upon a two-fifths interest of the judgment debtor in 
seventy acres of wheat upon the premises. The ques¬ 
tion was whether the mortgagee or the judgment cred¬ 
itor should prevail, and the Court held that thje former 
was entitled to the crops. The remaining c^se cited 


i 


24 


by counsel for garnishees, namely, Dodge vs. Knapp, 
112 Mo. App. 513, has no application because in that 
case the Court based its opinion upon Section 3436 of 
the revised Statutes of 1899 of Missouri. 

4. THE LAST PROPOSITION ADVANCED IS 
THAT THE REFRIGERATORS LOCATED IN 
APARTMENTS OCCUPIED BY TENANTS WERE 
NOT SUBJECT TO ATTACHMENT BY WRIT OF 
GARNISHMENT SERVED ONLY AGAINST IN¬ 
TERNATIONAL FINANCE CORPORATION. 

In discussing this point, counsel for plaintiff below 
respectfully direct the Court’s attention to the pro¬ 
visions of Title 24, Section 287 of the Code, which spe¬ 
cifically provides that the garnishment may be served 
on the garnishee concerning “any property of the de¬ 
fendant in his possession or charge' ’. (Italics ours.) 
Having in mind the provisions of the stipulation and 
particularly Paragraph 7 (r. 25) to the effect that if a 
refrigerator failed to operate, the International Fi¬ 
nance Corporation would substitute another refrig¬ 
eration unit in the apartment in question, with the 
consent of the tenant, and when a tenant vacates an 
apartment the refrigeration unit is left therein, and 
that the International Finance Corporation makes a 
practice of repairing the units in the various apart¬ 
ments, it clearly appears that the International Fi¬ 
nance Corporation had these units in its charge. More¬ 
over, we desire to call the Court’s attention to the fact 
that it was stipulated between counsel for plaintiff 
and counsel for garnishees (r. 27) that the United 
States Marshal went into each apartment and actually 
made a levy, in the Supreme Court suit instituted by 
International Finance Corporation, and that this pro- 


cedure was followed in the apartments which \bere oc¬ 
cupied, as well as the unoccupied ones. The position 
taken by counsel for the garnishees is highly iheonsist- 
ent and contrary to all conceptions of fundamental 
justice. In the Supreme Court case which thb Inter¬ 
national Finance Corporation instituted after the gar¬ 
nishment had been served on it, the International Fi¬ 
nance Corporation had the refrigeration units bo much 
under its control as to permit the United States Mar¬ 
shal to levy on each unit, whether the same w^s in an 
occupied or an unoccupied apartment, but in <j>rder to 
circumvent the legal effect of the Municipal Court 
garnishment, the garnishees attempted to defend upon 
the ground that the property was not in their posses¬ 
sion, but in the possession of the tenants, tt is re¬ 
spectfully submitted that the property wasj in the 
charge of the garnishees, and the latter will nolj be per¬ 
mitted to defeat the ends of justice by such a flimsy 
pretense. 

In Drake on Attachments, Sec. 482, Pages 400-401, 
the author states the rule as follows: 

“When a garnishee is summoned, the Effect of 
the proceeding is to attach any personal property 
of the defendant in his possession, capable of 
being seized and sold under execution. And it is 
a general rule that the property must bb in the 
actual possession of the garnishee, or within his 
control , so that he may he able to turn ip out on 
execution,” (Italics ours) 

In this case, tested by the foregoing rule, jhe gar¬ 
nishees were able to turn the property out on execution, 
and did in fact turn it out on execution when one of 
the garnishees levied on the property. The mere fact 
that the units were being used by the tenants hs ancil- 
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lary to the occupancy of the various apartments does 
not overcome the fact that the units were at all times 
under the control and domination of the garnishees. 

Moreover, if there is any doubt about the law in this 
jurisdiction the Court’s attention is respectfully in¬ 
vited to the case of Washington Loan & Trust Com¬ 
pany vs. Susquehanna Coal Company, supra, where 
the Court held that property in a safe deposit box 
could be reached by the process of garnishment. In 
that case the Court said, at page 154: 

“If there were a doubt respecting the term 
4 possession’, there can be no doubt that property 
deposited by a defendant in a safe deposit box of 
a trust company is the defendant’s property in 
the hands of, and in charge of the trust company, 
(italics ours); and, by the terms of the Code, the 
trust company is liable to be garnished therefor.” 

The only case cited by counsel for garnishees in 
support of this proposition is the case of Miles v$. 
Janvrin, 200 Mass. 514. That case has absolutely no 
application because it is a tort action and involves the 
question as to whether the tenant or the landlord was 
bound to make repairs to the particular premises in¬ 
volved, so as to fix liability for injuries sustained by 
the wife of the tenant. 

CONCLUSION. 

In conclusion, it is respectfully urged that the gar¬ 
nishees in this case are not innocent third parties. One 
of the garnishees, namely, International Finance Cor¬ 
poration, has attempted in the proceedings which 
were had in the lower tribunals to defeat the process 
of the Municipal Court after complete jurisdiction had 
been obtained by that Court, and while this attempt 



has been made in a rather ingenious way, that is tlo say, 
by the garnishee filing a suit as plaintiff and making 
an attachment before judgment on the property cov¬ 
ered by the garnishment, this Court should not j coun¬ 
tenance any such flagrant attempt to defeat the rights 
of the plaintiff herein, who by virtue of the garnish¬ 
ment which he caused to be issued on Augulst 28, 
1933, in the Municipal Court, directed to th^ gar¬ 
nishees, obtained a lien on the refrigerators jwhich 
could not thereafter be defeated by the garnishees, or 
any of them, by the method which was adopted. ! 

I 

i 

Respectfully submitted, 

I 

John J. Cabmody, 

Maurice McInerney, { 
Counsel for Defendant in Error. 



